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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notiee 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


lhe principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seg.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 


Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.”» They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 


III 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 7967) 


In re CHARLES P. Mossy, JR., AND JOHN S. MOSBY, trading as 
CEDAR GROVE FARMS. AMA Docket No. 87-4. Decided Sep- 
tember 17, 1962. 


Section 8c(15) (A) Proceeding—Dismissal 


The modifications urged by petitioners are matters which should be con- 
sidered in proceedings to amend orders rather than in this proceeding. 


Mr. deQuincy V. Sutton, of Meridian, Mississippi, for petitioners. Mr. Joseph 
A. Walsh, for Agricultural Stabilization and Conservation Service. Mr. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15(A) of the Agricul- 
tural Marketing Agreement Act of 1937 (7 U.S.C. 608c(15) 
(A)). On February 15, 1961, Cedar Grove Farms filed a petition 
alleging that Order No. 87 (then 7 CFR 987), which regulates 
milk handling in the Central Mississippi milk marketing area, 
was not in accordance with law, and asking a hearing to inquire 
into the situation. On February 27, 1961, respondent filed a 
motion to dismiss the petition. Petitioners filed an amended peti- 
tion on March 10, 1961, complaining in 19 paragraphs (a 20th 
was added on March 21, 1961) that they had to pay into the 
producer settlement fund, that the milk price was too high, that 
the economic effect was bad, that the marketing area was not 
correct, that the order did not conform with law, that its ad- 
ministration defeats its purpose, that audits were not made, etc., 
and asking that the order be modified and that petitioners be 
exempted from it. Respondent filed an answer on May 4, 1961, 
admitting some and denying some allegations of the amended 
petition, stating that the order was legal and supported by the 
promulgation record, and asking dismissal of the petition. 


By agreement of counsel, a prehearing conference was held in 
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Washington, D. C., June 6, 1961. Some of the issues were dis- 
cussed and clarified, but no material agreements were reached. 


An oral hearing was held in Meridian, Mississippi, on Novem- 
ber 7, 1961, before Jack W. Bain, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture. 
Petitioners were represented by deQuincy V. Sutton, Attorney 
at Law, of Meridian, and respondent was represented by Joseph 
A. Walsh, Office of the General Counsel, United States Depart- 
ment of Agriculture, Washington, D. C. It was stipulated by 
counsel that petitioners were a partnership through March 1961, 
had filed reports as a handler for January through March 1961, 
had received billings from the market administrator for August 
1959 through March 1961, had disposed of their handler opera- 
tions April 1, 1961, and had not been a handler since then. Cleo 
C. Taylor, Market Administrator, who administers the Central 
Mississippi and two other milk orders in Mississippi, called by 
petitioners, was the only witness. Seven exhibits were received 
in evidence, but another which was admitted on condition that it 
be sent in, was never received. 


Petitioners filed a brief on March 22, 1962, respondent filed an 
answering brief April 30, and petitioners filed a reply June 1. 
Neither party filed any proposed findings of fact. The hearing 
examiner issued a report recommending that the petition be 
dismissed. Petitioners did not file exceptions thereto. 


FINDINGS OF FACT 


The petitioners, Charles P. Mosby, Jr., and John S. Mosby, 
were partners trading at Meridian, Mississippi, as Cedar Grove 
Farms, a handler under Order No. 87, through March 1961, 
after which time they have not operated as a handler. 


CONCLUSIONS 


Petitioners apparently seek modifications of the order and to 
be exempted from the order but they have not been handlers 
since March 1961 and are not now handlers subject to obliga- 
tions under the order. Hence it seems that any grievances as 
handlers petitioners might have had have become moot except 
as to any obligations imposed while they were still handlers. 


Petitioners, at any rate, have not shown that any order pro- 
visions or obligations imposed on them thereunder are “not in 
accordance with law.” Accordingly the order cannot be modified 
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JIM F. DODDS 985 
Cite as 21 A.D. 985 


in this proceeding and petitioners cannot be exempted from the 
order because no illegality in the order or in its application to 
petitioners has been proved. Petitioners have raised and pressed 
only matters of desirability or policy as to pricing formulae, 
auditing of handlers’ reports, etc., and criticisms of this kind 
not reaching the level of illegality are for consideration in pro- 
ceedings to amend orders rather than in this proceeding. In re 
Charles P. Mosby Jr., 16 A.D. 1209, 1220 (1957). 


ORDER 


The petition is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 7968) 


In re JiM F. Dopps. P&S Docket No. 2680. Decided September 7, 
1962. 


Bonding Provisions—Cease and Desist—Default 
Respondent is ordered to cease and desist from engaging in dealer opera- 
tions without providing and maintaining a reasonable bond as required 
by the act. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. Mr. John Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed February 23, 1962, by the 
Acting Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The respondent is registered with the Secretary under the act 
as a dealer to buy and sell livestock in commerce for his own 
account and is charged with engaging in business without main- 
taining a reasonable bond or its equivalent, as required by the 
act and the regulations issued thereunder. A copy of the com- 
plaint and a copy of the rules of practice were served upon re- 
spondent March 5, 1962. 
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At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to John Curry, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. On 
April 20, 1962, the hearing examiner filed a report recommend- 
ing that respondent be found to have violated the act as charged, 
be ordered to cease and desist from such violation and be sus- 
pended as a registrant under the act for a period of 20 days and 
thereafter until he complies with the bonding requirements of 
the act and the regulations issued thereunder. No exceptions to 
the hearing examiner’s report were filed but complainant recom- 
mended August 30, 1962, that respondent not be suspended as a 
registrant under the act as he filed an appropriate bond subse- 
quent to the hearing examiner’s report. 


FINDINGS OF FACT 


1. The Miles City Livestock Auction Company, Miles City, 
Montana, is now and was at all times material herein a posted 
stockyard subject to the provisions of the act. 


2. Respondent, Jim F. Dodds, is an individual whose address 
at the time of the filing of the complaint in this proceeding was 
Apartment No. 3, 1003 Pleasant Street, Miles City, Montana. His 
present address is 2122 Washington Avenue, Caldwell, Idaho. 
Respondent is now and was at all times material herein engaged 
in business as a dealer within the meaning of the act and regis- 
tered with the Secretary as a dealer to buy and sell livestock in 
commerce for his own account. 


3. Respondent’s dealer bond was terminated October 13, 
1959. On October 14, 1959, respondent was notified in writing of 
such termination date and was informed that he would have to 
furnish a new bond if he continued to operate after October 13, 
1959, as a dealer buying and selling livestock in commerce for 
his own account. On April 20, 1960, and July 5, 1961, respondent 
was further notified that if he continued operating as a dealer 
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he would have to furnish the required bond. Notwithstanding 
such notices, respondent continued to engage in the business ot 
buying and selling livestock at the stockyard as a dealer without 
filing and maintaining a reasonable bond or its equivalent, as 
required by the act and regulations issued thereunder. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent constitutes a willful 
violation of section 312(a) of the act (7 U.S.C. 213(a)) and sec- 
tions 201.29 and 201.30 of the regulations issued thereunder (9 
CFR 201.29 and 201.30). See, e.g., In re W. O. Steem, 16 A.D, 
125 (1957); In re Ray York, 20 A.D. 1112 (1961). Under the 
circumstances, respondent should be ordered to cease and desist 
from such violation, as recommended by complainant. 


ORDER 


Respondent shall cease and desist from engaging in business 
as a dealer under the act without providing and maintaining a 
reasonable bond or its equivalent as required by the act and the 
regulations issued thereunder. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 7969) 


In re J. A. MINCKLER. P&S Docket No. 2742. Decided September 
7, 1962. 


Registration and Bonding Provisions—Cease and Desist— 


Consent Order 


Respondent is ordered to cease and desist from engaging in dealer opera- 
tions without being properly registered and bonded under the act. 


Mr. Kenneth E. Peery, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
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yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint, filed on July 23, 1962, by the Acting Director, Packers 
and Stockyards Division, Agricultural Marketing Service. The 
complaint alleges that respondent engaged in the business of 
buying and selling livestock in commerce as a dealer within the 
meaning of the act without being registered with the Secretary 
under the act and without being properly bonded. Respondent is 
also charged with failing to pay for livestock purchased and 
issuing worthless checks in purported payment for such livestock 
in violation of the act and the regulations issued thereunder. 


On August 22, 1962, respondent filed his amended answer in 
which he admits the jurisdictional] allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the hearing examiner and consents to 
the entry of the order set forth below, with findings of fact and 
conclusions for the purposes of this proceeding only, based on 
the allegations contained in the complaint. Complainant has rec- 
ommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is an individual whose mailing address is 3515 
Scott Avenue, Albany, Oregon. 


2. During the period from on or about December 26, 1961, 
through on or about March 7, 1962, respondent engaged in the 
business of buying and selling livestock in commerce for his own 
account as a dealer without being registered with the Secretary 
of Agriculture as a dealer under the act and without furnishing 
a bond to cover such dealer operations. 


3. On or about March 3, 1962, respondent purchased certain 
livestock in commerce for his own account, and issued his check 
in the amount of $700 to cover the purchase price thereof, which 
check was returned unpaid by the bank upon which it was drawn 
because respondent maintained no account at such bank. 


4. Respondent has failed to pay the purchase price of the 
livestock referred to in paragraph 3 above. 
CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent has wilfully violated §§ 303 and 
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312(a) of the act, (7 U.S.C. 203, 213(a)) and §§ 201.10, 201.29, 
201.30 of the regulations (9 CFR 201.10, 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) engaging in the 
business of buying or selling livestock in commerce as a dealer 
without being registered and bonded as required by the act, as 
amended and supplemented, and the regulations issued there- 
under, (2) issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit to pay such checks, and (3) purchasing livestock in com- 
merce and failing to make full payment therefor. 

Copies hereof shall be served upon the parties. This order shall 
become effective on the sixth day after service hereof upon the 
respondent. 


(No. 7970) 


In re KLAMATH CATTLE SALES, INC. P&S Docket No. 2686. De- 
cided September 10, 1962. 


Violations of Act—Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from engaging in the complained 
of violations. 


Mr. George A. Robertson, for complainant. Mr. C. T. “Tad” Sanders, of 
Kansas City, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint filed on March 
5, 1962, by the Director, Packers and Stockyards Division, Agri- 
cultural Marketing Service, United States Department of Agri- 
culture, charging respondent with violating various provisions of 
the act and the regulations thereunder. Respondent filed an 
amended answer on May 15, 1962, in which it admits the juris- 
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dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report 
of the hearing examiner, and consents to the issuance of a speci- 
fied order, with findings and conclusions for the purposes of this 
proceeding only based on all allegations contained in the com- 
plaint. Complainant has recommended that the order consented 
to by the respondent be issued. 


FINDINGS OF FACT 


1. Respondent is a corporation organized under the laws of 
the State of Oregon and has its office and principal place of 
business at Klamath Falls, Oregon. 


2. Respondent is registered with the Secretary of Agricul- 
ture as a market agency to sell livestock on a commission basis 
at the Klamath Cattle Sales, Inc. stockyard, hereinafter referred 
to as the stockyard, a posted stockyard subject to the provisions 
of the act, and at all times material herein respondent was so 
registered. 


3. Respondent, at the stockyard, on or about the dates listed 
in paragraph III of the complaint, sold livestock consigned to it 
for sale on a commission basis to Elwood Gueck, president of 
respondent, who purchased the livestock foy his own speculative 
account. 


4. Respondent, at the stockyard, used funds received from 
the sale of livestock consigned to it for sale on a commission 
basis for purposes of its own and purposes other than the pay- 
ment of lawful marketing charges and the remittance of net 
proceeds to shippers, thereby endangering or impairing the 
faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock, in 
that: 


(a) Respondent used shippers’ proceeds to finance the specu- 
lative purchases of its president, Elwood Gueck, in 4 transac- 
tions listed in paragraph III of the complaint. 


(b) Respondent, as of January 31, 1961, had a deficit balance 
of $20,364.62 in its custodial account. 


5. Respondent, at the stockyard, aided and assisted trading 
partnerships composed of its president, Elwood Gueck, and other 
individuals, which were not registered with the Secretary of 
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Agriculture and bonded, to engage in speculative dealer opera- 
tions through its facilities, as follows: 


(a) On or about November 14, 1960, respondent sold 10 
cattle to Elwood Gueck knowing that said cattle were purchased 
by him for a trading partnership composed of said Elwood 
Gueck and Bob Bever. 


(b) On or about November 21, 1960, respondent permitted 
a trading partnership composed of Elwood Gueck and Bob Bever 
to sell 31 cattle for their own account through respondent’s 
auction ring. 


(c) On or about December 12, 1960, respondent permitted a 
trading partnership composed of Elwood Gueck and Fred Hail 
to purchase 15 cattle from livestock consigned to respondent for 
sale on a commission basis. 


6. Respondent, on or about the date of the transaction set 
forth in subparagraph (b) of paragraph 5 above failed to assess 
and collect the selling commission specified in respondent’s 
schedule of rates and charges on file with the Secretary of Agri- 
culture. 


7. Respondent, at the stockyard, through its president El- 
wood Gueck, filled a purchase order for 152 cattle placed with 
the respondent by the Parrott Investment Co., Chico, California, 
on or about November 21, 1960, and collected from said Parrott 
Investment Co. a buying commission of $228 for said buying 
service notwithstanding that respondent was not registered and 
bonded to furnish buying services, as required by the act and 
regulations, and respondent’s tariff on file with the Secretary of 
Agriculture did not provide for such buying service. Respondent 
remitted said $228 buying commission to its president, Elwood 
Gueck. 


8. Respondent, at the stockyard, on or about the dates and 
in the 10 transactions set forth in paragraph VIII of the com- 
plaint, in connection with the sale of livestock consigned to it 
for sale on a commission basis, issued accounts of sale to the 
consignors of the livestock which failed to show the full, true, 
and correct name of the purchaser of the livestock. Copies of 
such false or otherwise incorrect accounts of sale were made a 
part of the accounts and records of respondent. 


9. Respondent, during the years 1960 and 1961, failed to 
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maintain books and records which fully and correctly disclosed 
its business as a market agency. 


CONCLUSIONS 


The facts set forth in the Findings of Fact constitute viola- 
tions of sections 303, 304, 306(f), 307, 312(a) and 401 of the 
act (7 U.S.C. 203, 205, 207(f), 208, 218(a) and 221), and sec- 
tions 201.10, 201.29, 201.40, 201.41, 201.43, 201.57 and 201.60 of 
the regulations (9 CFR 201.10, 201.29, 201.40, 201.41. 201.43, 
201.57 and 201.60). Inasmuch as respondent has consented to 
the issuance of the order set forth below and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) selling livestock 
consigned to it for sale on a commission basis to its owners, of- 
ficers, agents, or employees for their own speculative accounts; 
(2) aiding and assisting trading partnerships, which are not 
registered with the Secretary of Agriculture and bonded, to 
engage in speculative dealer operations through its facilities at the 
stockyard; (8) failing to assess and collect the selling commis- 
sions specified in the respondent’s schedule of rates and charges 
on file with the Secretary of Agriculture; (4) furnishing buying 
services in commerce without being properly registered and 
bonded, as required by the act and the regulations; (5) assessing 
and collecting any charge for or in connection with the furnish- 
ing of stockyard services other than the charges specified in 
respondent’s effective schedule of rates and charges on file with 
the Secretary of Agriculture; (6) issuing accounts of sale to 
consignors of livestock which fail to show the full, true, and 
correct name of the purchaser of the livestock. 


Resspondent is hereby ordered and directed to deposit the 
gross proceeds received from the sale of livestock handled on a 
commission or agency basis in a separate bank account desig- 
nated as “Custodial Account for Shippers’ Proceeds,” or by a 
similar designation. Such account shall be drawn on only for 
payment of the net proceeds to the consignor or shipper, or such 
other person or persons whom the respondent has knowledge 
is entitled thereto, and to obtain therefrom the sums due respond- 
ent as compensation for its services, as set out in its tariff, and 
for such sums as are necessary to pay all legal charges against 
the consignment of livestock which respondent may, in its 
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capacity as agent, be required to pay for and on behalf of the 
consignor or shipper. In all other respects, respondent shall 
maintain such account in conformity with the provisions of sec- 
tion 201.42 of the regulations. 

Respondent shall set up and maintain such books, accounts, 
and records as will fully and correctly disclose all transactions 
involved in its business as a market agency. 


This order shall become effective on the sixth day after serv- 
ice and copies hereof shall be served upon the parties. 


(No. 7971) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Docket No. 383. Decided September 11, 1962. 


Modification of Rates and Charges 


Respondents are authorized to make the requested modifications in their 
current schedule of rates and charges. 

Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on May 25, 1962 (21 
A.D. 466), authorizing assessment of the current temporary 
schedule of rates and charges to and including May 31, 1964, 
unless modified or extended by further order before the latter 
date. 

On August 1, 1962, a petition was filed on behalf of the re- 
spondents requesting authority to modify, as soon as possible, 
the current temporary schedule of rates and charges in a speci- 
fied manner. Notice of petition and its contents was published in 
the Federal Register on August 16, 1962 (27 F.R. 8192), and, 
although interested persons were afforded an opportunity to in- 
dicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 
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The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the order of May 25, 1962, is 
modified so as to authorize the respondents to make the change 
in the current temporary schedule of rates and charges as re- 
quested in the petition filed on August 1, 1962. 


The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. 


Copies hereof shall be served upon the parties. 


(No. 7972) 


In re MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLO- 
RADO. P&S Docket No. 435. Decided September 11, 1962. 


Modification of Rates and Charges 


Respondents are authorized to make the requested changes in their current 
schedule of rates and charges. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Mr. Merschel M. Hunt, of Denver, Colorado, for re- 
spondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on July 28, 1959 (18 
A.D. 804), as continued in effect to and including July 31, 1963, 
by an order issued on June 23, 1961 (20 A.D. 595), and modified 
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by an order issued on March 29, 1962 (21 A.D. 273), authorizing 
assessment of the current temporary schedule of rates and 
charges. 

On August 3, 1962, a petition was filed on behalf of the re- 
spondents requesting authority to modify, as soon as possible, 
the current temporary schedule of rates and charges in certain 
respects. Notice of the petition and its contents was published in 
the Federal Register on August 16, 1962 (27 F.R. 8193), and, 
although interested persons were afforded an opportunity to in- 
dicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted. 


Since the parties are agreed, the order of June 28, 1959, as 
continued in effect by the order of June 23, 1961, is further 
modified so as to authorize the respondents to make the change 
in the current temporary schedule of rates and charges as re- 
quested in the petition filed on August 3, 1962. 


The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. 
Copies hereof shall be served upon the parties. 
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(No. 7973) 


W. D. CROCKETT v. PRODUCERS MARKETING ASSOCIATION, INC. 
P&S Docket No. 2718. Decided September 19, 1962. 


Failure to Pay—Reparation 


It is concluded that respondent purchased the first load of cattle, that the 
second load was a consignment transaction, and that respondent is 
liable to complainant for the balance of the purchase price on the first 
load of cattle. 


Complainant pro se. Mr. John S. Grimes, of Indianapolis, Indiana, for re- 
spondent. Mr. Kenneth E. Peery, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was initiated by a formal 
complaint filed on April 4, 1962, in which complainant alleges 
that on January 19 and 27, 1962, he sold and delivered to re- 
spondent at respondent’s Columbia City, Indiana, auction market, 
two loads of cattle numbering 40 and 29 head respectively, for 
the prices of $4,791.88 and $3,649.07 respectively, or a total 
price of $8,440.45; that said cattle had been ordered from him 
by respondent’s agent and employee; and that the respondent 
has failed to pay the full purchase price for said livestock. 
Complainant seeks an award in the amount of $1,671.02 which 
represents the alleged purchase price of $8,440.45 less certain 
deductions and offsets conceded by complainant. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division and 
filed in the proceeding pursuant to section 202.40 of the rules 
of practice (9 CFR 202.40), were served upon the respondent on 
April 23, 1962. A copy of the investigative report was served 
upon complainant on April 20, 1962. 


Respondent, in its answer dated May 7, 1962, denied that it 
agreed to purchase these cattle at the prices fixed by the com- 
plainant and asserted that respondent accepted said cattle for 
sale on consignment at the market price. Respondent’s position 
was that it was entitled to sell said cattle at the best possible 
market price and to remit the proceeds to complainant, that it 
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had done so and that therefore respondent owed nothing to com- 
plainant. 

Complainant requested an oral hearing which was held in 
Cincinnati, Ohio, on July 16, 1962. Kenneth E. Peery, Office of 
General Counsel, United States Department of Agriculture, pre- 
sided at the hearing. Complainant appeared pro se and testified 
on his own behalf. John S. Grimes, Attorney at Law, Indianapo- 
lis, Indiana, appeared on behalf of respondent. Mr. Harry Con- 
ner of Columbia City, Indiana, and Mr. Marvin J. Fox of In- 
dianapolis, Indiana, testified for respondent. 


At the hearing, preliminary to the taking of evidence, respond- 
ent formally objected to the hearing upon the ground that the 
allegations of the complaint were not sufficient to bring the 
matter within the jurisdiction of the Department of Agriculture 
in that it sought merely a monetary judgment and was not based 
upon any alleged violation of the act. At the close of the com- 
plainant’s evidence in chief, respondent moved for dismissal of 
the proceeding upon the ground that complainant’s evidence did 
not show any violation of the act. Respondent’s objection and 
motion were overruled by the presiding officer subject to a ruling 
on their merits in the final decision of the proceeding. In closing 
argument, respondent renewed its objection to the jurisdiction 
of the Department of Agriculture. Both parties filed briefs. Re- 
spondent, in its brief, contended that since no violation of §§ 304, 
305, 306, or 307 of the act was alleged or proved, the Secretary 
has no jurisdiction in this proceeding. 


FINDINGS OF FACT 


1. Complainant, W. D. Crockett, whose address is P. O. Box 
332, Wytheville, Virginia, is registered with the Secretary of 
Agriculture under the act as a dealer buying and selling live- 
stock in commerce. At all times mentioned herein, complainant was 
engaged in the business of a dealer buying and selling livestock 
in commerce for his own account. 


2. Respondent, Producers Marketing Association, Inc., does 
now, and did at all times mentioned herein, own and operate a 
stockyard at Columbia City, Indiana, hereinafter referred to as 
the stockyard, which stockyard was and now is a posted stock- 
yard subject to the provisions of the act. Respondent is, and at 
all times material herein was, registered with the Secretary of 
Agriculture under the act as a market agency selling livestock 
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on a commission basis at the stockyard and as a dealer buying 
and selling livestock in commerce for its own account. 


3. In 11 separate transactions during September, October, 
and November, 1961, respondent, through its agents at Columbia 
City, Indiana, and Centerville, Indiana, purchased cattle from 
complainant who delivered such cattle to respondent at one of 
respondent’s markets in Indiana. These cattle were usually or- 
dered by telephone by respondent, who specified a certain 
grade and a certain price range. Customarily, complainant 
mailed the invoices for each shipment to the home office of re- 
spondent in Indianapolis, Indiana, and a duplicate invoice accom- 
panied the cattle or was mailed to the market receiving the 
cattle. Payment for the cattle was made by check mailed from 
the home office of respondent. 


4. On or about January 4 or 5, 1962, Harry Conner, em- 
ployed as a cattle buyer and salesman by respondent at the stock- 
yard, telephoned complainant and placed an order for heifer 
calves (“heiferette type wet cows”) costing between 13 and 16 
cents a pound and some steer calves weighing from 450 to 500 
pounds, good to choice quality, costing around 24 cents a pound. 


5. On or about January 19, 1962, complainant shipped to re- 
spondent at the stockyard, a load of 40 cattle consisting of 36 
head of thin Hereford and Angus steer calves and yearlings 
weighing an average of approximately 490 to 500 pounds and 4 
heifers averaging about 500 pounds, grading common to good. 
At approximately the same time, complainant sent an invoice 
statement dated January 19, 1962, for said 40 head for the total 
price of $4,791.38. The 36 calves and yearlings included on such 
invoice were priced at $24.47 per hundredweight. 


6. On January 22, 1962, respondent sold 38 head of the cattle 
referred to in Finding of Fact 5 at its regular Monday auction 
at the stockyard for the gross amount of $3,806.54 which, after 
deduction of commission, netted $3,726.74. Two head remained 
unsold. 


7. On January 27, 1962, complainant shipped to respondent 
at the stockyard, a load of 29 cattle consisting of 10 thin feeder 
type heifers averaging approximately 600 to 615 pounds each 
and 19 steer calves and yearlings, including 5 or 6 bull calves, 
grading medium to good and weighing an average of approxi- 
mately 500 to 550 pounds each. At about the same time, com- 


TL A 


~— =. ine a a tt 8 @_. ot 


fli = tall i ie al alia Mi | alee 


ring 


oer, 
bia 
‘om 

ot 


ain 
ant 
re- 
m- 
the 


~ §S ot 


~~ 





CROCKETT v. PRODUCERS MARKETING ASSOCIATION 999 
Cite as 21 A.D. 996 


plainant transmitted to respondent an invoice statement dated 
January 27, 1962, listing 10 heifers at $19.75 per hundred- 
weight, priced at $1,213.63 and 19 steers at $24.44 per hundred- 
weight, priced at $2,435.44, totaling $3,649.07. Respondent re- 
ceived the invoice statement with the cattle. 


8. On the day the second load of cattle referred to in Finding 
of Fact 7 arrived at the stockyard, respondent, through the said 
Harry Conner, telephoned complainant notifying him that the 
cattle were not wanted and that complainant should pick them 
up or respondent would sell them on consignment. 


9. On February 1, 1962, respondent sold 2 steers from the 
load referred to in Finding of Fact 5 for a total price of $203.85 
and on February 20, 1962, respondent sold 10 white faced 
heifers and 17 mixed steers for a total price of $2,903.74. By 
February 22, 1962, 2 steers had died. On February 23, 1962, re- 
spondent prepared an account of sale sheet, recapping the sale 
or other disposition of all 69 head shipped by complainant and 
showing totaling gross proceeds of $6,914.13 and net proceeds 
of $6,769.43. 


10. Complainant’s claim for reparation is computed as fol- 
lows: 











1st Load 2nd Load All 
Invoice Price $4,791.38 $3,649.07 $8,440.45 
Less Net Proceeds 
Previously Paid or 
Credited to Complainant 3,926.39 2,843.04 6,769.43 
$ 864.99 $ 806.03 $1,671.02 


11. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Respondent’s contentions that the Secretary is without juris- 
diction in the proceeding on the ground that no violation of the 
act is alleged or proved cannot be sustained. The complaint al- 
leges and the evidence shows that respondent purchased livestock 
in commerce and, without justification, has failed to pay for such 
purchase. It has been held that failure to pay for livestock pur- 
chased in commerce, in the absence of justification for such fail- 
ure, constitutes an unjust and unreasonable practice in violation 
of § 307 of the act. Alabama Livestock Market, Inc. v. Price and 
Company, Inc., 20 A.D. 228 (1961) and Dixie Stockyard, Ine. V. 
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Sleezer, 20 A.D. 859 (1961). Therefore, respondent’s formal ob- 
jection to the hearing and its motion for dismissal on jurisdic- 
tional grounds are without merit and the ruling of the presiding 
officer is sustained. 


The question to be resolved in this proceeding is whether the 
transactions involving the two loads of cattle shipped to re-. 
spondent constituted cutright sales or were merely consignments. 
The evidence shows that respondent’s cattle buyer placed an 
order for certain cattle with complainant and that complainant 
furnished two loads of cattle in an effort to comply therewith. 
The evidence further shows that the first load substantially ful- 
filled the terms of the order placed by respondent’s agent. Re- 
spondent received and accepted the cattle and was furnished 
with a letter invoice of the price at which the cattle were 
shipped. Respondent did not notify complainant of any objection 
that the cattle were not as ordered or that the price was not 
within the terms of the order. It is concluded that respondent 
purchased the first load of cattle at the invoiced price and has 
failed to pay $864.99 of the purchase price thereof in violation 
of section 307 of the act. Therefore, complainant is entitled to 
reparation in the amount of $864.99 plus interest. 


As to the second load, the evidence shows that there is a sub- 
stantial variance between the cattle ordered by respondent and 
the cattle delivered by complainant. The cattle tendered in ful- 
fillment of the order did not fulfill the terms of the order. Re- 
spondent was justified in rejecting the second load of cattle on 
this ground. Respondent’s agent notified complainant of such 
rejection and the evidence reasonably permits the inference 
that respondent’s agent secured complainant’s consent to sell 
the cattle on consignment for complainant’s account. It is con- 
cluded that respondent did not purchase the second load of 
cattle and therefore has not violated the act with respect to such 
transaction. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $864.99, plus inter- 
est at the rate of five percent per annum from February 1, 1962, 
until paid. 


Copies hereof shall be served upon the parties. 
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(No. 7974) 


NED PARRISH v. LEO HARDY LIVESTOCK COMMISSION COMPANY. 
P&S Docket No. 2547. Decided September 19, 1962. 


Failure to Furnish Reasonable Stockyard Services— 
Commission—Reparation 


It is concluded that respondent failed to provide reasonable stockyard serv- 
ices to the complainant-consignor as required by the act and therefore 
respondent is ordered to pay to complainant the amount of commission 
retained for selling complainant’s calves. 


Complainant and respondent, pro se. Mrs. Dona S. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed March 18, 1960, com- 
plainant alleges that he did not receive an accurate accounting 
for 35 of the 56 calves he consigned to respondent for sale on a 
commission basis. Complainant states that he was informed by 
an agent of respondent, Floyd Benson, that 35 of the calves were 
sold for $27 per hundredweight but that the account of sale ren- 
dered to complainant was on the basis of $20 per hundredweight 
for all 56 calves. Complainant further alleges that respondent 
had entered into a settlement of the claim and had paid $200 in 
part payment, leaving a balance in the amount of $516.80. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division of the 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40) were served upon 
the respondent on March 2, 1961. A copy of the investigative re- 
port was served upon complainant on the same date. Respondent, 
in its answer, alleges that it sold the calves to the highest bidder 
and remitted the proceeds, less marketing charges and commis- 
sion, to the proper party. Respondent denies that it entered into 
any settlement on the claim. 


The proceeding was handled under the shortened procedure 
provided for in sections 202.17 and 202.53 of the rules of prac- 
tice (9 CFR 202.17, 202.53). The parties did not request an oral 
hearing and thus were deemed to have consented to such pro- 











1002 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 21 A.D. 1001 


cedure. Pursuant to the rules, complainant filed an opening state- 
ment and respondent filed an answering statement to which com- 
plainant replied. This concluded the presentation of evidence. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ned Parrish, is an individual whose address 
is Route 2, Gilmer, Texas. 


2. Respondent, Leo Hardy Livestock Commission Company, 
is a market agency and dealer. Leo Hardy is the sole owner of 
the company and he is registered with the Secretary to buy and 
sell livestock in commerce for his own account and to buy and 
sell livestock on a commission basis at the Mississippi Valley 
Stock Yards, Inc., St. Louis, Missouri, a posted stockyard sub- 
ject to the provisions of the act, hereinafter referred to as the 
stockyard. 


8. On January 12, 1960, complainant shipped 56 calves to re- 
spondent for sale on a commission basis at the stockyard. This 
was the second of several shipments of calves solicited by Floyd 
Benson, whom complainant understood to be a salesman for re- 
spondent. Respondent had been introduced to complainant over 
the telephone by Benson. Benson had formerly been a salesman 
for a commission firm used by complainant at the National 
Stockyards, East St. Louis, Illinois. Benson was not an employee 
of respondent but was either an employee of Price and Company, 
a registered order buyer and dealer at the stockyard, or a dealer 
whose transactions were cleared by Price and Company. Re- 
spondent sold the 56 calves to “Price # 10,” which was Benson, 
for $20 per hundredweight on January 14, 1960, and on January 
15, 1960, “Price-Benson” sold the calves at the National Stock- 
yards, East St. Louis, Illinois, for a gross price of $112 more 
than that paid by Benson. At this time complainant had two 
other shipments of calves in transit to respondent at the stock- 
yard. 


4. On January 15 or 16, 1960, Benson told complainant over 
the telephone that 35 of the calves had sold at $27 per hundred- 
weight and the balance at $20. When complainant received the 
account of sale from respondent on January 22, the calves were 
shown as selling at $20 per hundredweight and the proceeds of 
the sale were applied by respondent to the purchase of cows for 
complainant, the order for which was given to Benson by com- 
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plainant but which was filled by Price and Company at a sales 
barn in Farmington, Illinois. Benson explained to complainant 
on the telephone several days later that a mistake was made in 
the office on the account of sale and that complainant would be 
paid the difference between $27 and $20 per hundredweight on 
35 calves. Complainant talked to both Benson and respondent by 
telephone and received a $200 check issued to Benson by re- 
spondent and endorsed over to complainant by Benson. The 
balance of the discrepancy was not paid. 


5. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


The calves in issue were sold to Benson by respondent at $20 
per hundredweight. Benson resold them the next day at a gross 
increase of $112. Even though Benson told complainant 35 of 
the calves had sold for $27 per hundredweight, such was not the 
case. If respondent can be considered to have held out Benson 
as his agent, we do not see how complainant can recover the 
amount of reparation sought when 35 of the calves did not bring 
$27 per hundredweight either on the sale to Benson or on the 
resale. The $200 paid complainant by Benson together with the 
$20 per hundredweight credit on the purchase order gave com- 
plainant a return for the calves which exceeds the price received 
by Benson at the National Stockyards, the only evidence we have 
as to what the calves were worth on the St. Louis market. There 
is no evidence of any damage on any other theory, such as mis- 
representation of price in order that Benson and respondent 
would get to handle the two loads in transit. 


Obviously, however, respondent participated in a deal in which 
he would turn the calves over to Benson for sale instead of seek- 
ing the highest available price for the shipper. Under the cir- 
cumstances, respondent did not provide reasonable stockyard 
services to the complainant-consignor as required by sections 304 
and 307 of the act, and is therefore not entitled to retain the 
commission for selling the calves. Moffitt v. Widdes, 20 A.D. 
1234, 1238 (1961). 


ORDER 


Within 30 days from the date of this order respondent shal. 
pay to complainant $30.10 with interest thereon at 5 percent per 
annum from February 1, 1960, until paid. 
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(No. 7975) 


In re NORMAN FITCH AND PAUL DONALDSON, 4/b/a BLOOMFIELD 
LIVESTOCK AUCTION. P&S Docket No. 2639. Decided Septem- 
ber 24, 1962. 


Bonding Provisions—Cease and Desist—Suspension 
of Registration—Consent Order 


Respondents’ registration under the act is suspended for 10 days and there- 
after until respondents comply with the bonding requirements of the 
act. 


Mr. George A. Robertson, for complainant. Mr. Theodore T. Ivanchak, of 
Warren, Ohio, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint filed by the 
Director, Packers and Stockyards Division, Agricultura! Market- 
ing Service, United States Department of Agriculture, charging 
respondents with violating certain provisions of the act and the 
regulations thereunder. Respondents filed an amended answer 
on September 17, 1962, in which they admit the facts alleged in 
the complaint, waive oral hearing and the report of the hearing 
examiner, and consent to the issuance of a specified order. Com- 
plainant has recommended that the order consented to by the 
respondents be entered. 


FINDINGS OF FACT 


1. The Bloomfield Livestock Auction, North Bloomfield, Ohio, 
hereinafter referred to as the stockyard, is now and was at all 
times mentioned herein a posted stockyard subject to the pro- 
visions of the act. 


2. Respondents, as partners, are registered with the Secre- 
tary of Agriculture as a market agency selling livestock on a 
commission basis in commerce and as a dealer buying and selling 
livestock for their own account in commerce, and at all times 
mentioned herein respondents were so registered. 


3. Respondents, at the stockyard, during the period from 
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July 9, 1961, to November 16, 1961, knowingly engaged in 
market agency and dealer operations in commerce without fur- 
nishing reasonable bonds, or the equivalents thereof, to secure 
the performance of their obligations incurred in the course of 
such market agency and dealer operations, as required by the 
act and the regulations. 


CONCLUSIONS 


The facts set forth in the Findings of Fact constitute viola- 
tions of sections 307 and 312(a) of the act (7 U.S.C. 208 and 
213(a)) and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29 and 201.30). Inasmuch as the respondents have con- 
sented to the issuance of the order set forth below and com- 
plainant has recommended that such order be issued, the order 
will be issued. 

ORDER 


Respondents shall cease and desist from operating as a market 
agency and dealer in commerce without furnishing and main- 
taining reasonable bonds or their equivalents in conformity with 
the act and the regulations thereunder. 


Respondents’ registration under the act is suspended for a per- 
iod of 10 days and thereafter until such time as respondents 
comply with the bonding requirements of the act and the regula- 
tions thereunder. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 7976) 


In re MEYER LITMAN & Co., INC. P&S Docket No. 2661. Decided 
September 25, 1962. 


Packer—Failure to Pay—Cease and Desist 


Respondent is ordered to cease and desist from the practice of purchasing 
poultry in commerce and failing to pay promptly therefor in accordance 
with contract terms. 


Mr. Earl L. Saunders, for complainant. Reno, Zahm, Folgate and Skolrood, 
of Rockford, Illinois, for respondent. Mr. Jack Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seqg.), instituted by a complaint 
filed January 15, 1962, by the Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. Respondent was charged with failing to pay in 
accordance with the contracts for chickens purchased in inter- 
state commerce. Respondent filed an answer February 5, 1962, 
denying any violation of the act and asserting that it had paid 
a fair price for the poultry shipments. 


An oral hearing was held in Rockford, Illinois, March 6 and 7, 
1962, before Jack W. Bain, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture. Earl L. 
Saunders, Office of the General Counsel, United States Depart- 
ment of Agriculture, appeared for complainant, and H. Emmett 
Folgate, Attorney at Law, Rockford, Illinois, appeared for re- 
spondent. Complainant presented eight witnesses and nine ex- 
hibits and respondent called one witness and introduced two ex- 
hibits. The parties filed briefs. Subsequently the hearing exam- 
iner issued his report recommending that respondent be found 
to have violated the act as charged and that a cease and desist 
order issue. Respondent did not file exceptions thereto. The 
recommendations of the hearing examiner are adopted herein. 


FINDINGS OF FACT 


1. Respondent, Meyer Litman & Co., Inc., is an Illinois cor- 
poration whose address is Rockford, Illinois. Respondent is and 
at all times material herein was a live poultry dealer and a 
packer as those terms are defined in the act. 


2. About July 15, 1961, through its agent, Dennis Klopfen- 
stein, respondent agreed to purchase from Lester Meeker and 
Robert A. Royer about 8,000 live chickers, to be shipped from 
the sellers’ farm near Winfield, Iowa, to Rockford, Illinois, at 
1514¢ per pound for U.S. Grade A’s and 914¢ for U.S. Grade 
B’s, the grades to be determined by Government grading at re- 
spondent’s plant. The sellers made no warranty as to grade, 
quality, or condition of the chickens, and respondent’s agent saw 
and had full opportunity to inspect the chickens before the con- 
tract of purchase was agreed upon. 


3. About July 18, 19, and 23, 1961, acting through its agent 
Klopfenstein, respondent accepted delivery of the chickens and 
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shipped them in four truckloads to its plant. Respondent had the 
first load graded by the official U.S. Department of Agriculture 
grader at respondent’s plant, and paid the sellers therefor in 
accordance with the purchase contract. Respondent did not have 
the other three loads graded, but had the chickens slaughtered 
and paid the sellers $3,364.89, which sum was computed on a 
basis of 914¢ per pound. 


4, About September 16, 1961, through the same agent, and 
on the same terms as to grading, warranty, and inspection, re- 
spondent purchased about 2,000 live chickens from Albert Var- 
ner at 1614¢ for A’s and 1114¢ for B’s, to be shipped from the 
seller’s farm near Montrose, Iowa, to Rockford, Illinois. 


5. About September 20, 1961, respondent through its agent 
accepted and shipped the Varner chickens in one truckload to 
its plant. Respondent did not have the chickens graded, but 
slaughtered them and paid the seller $1,031.20, which sum was 
computed on a basis of 8¢ per pound. 


CONCLUSIONS 


All the evidence concerning the contracts of purchase is to the 
effect that the price was based upon grade, and that the grades 
were to be determind by Government grading. Respondent 
argues in its brief that the grades involved were to be deter- 
mined by Meyer Litman, president of respondent. There is no 
evidence to support this contention in the record. Even Litman 
himself, in a sworn statement introduced as Complainant’s Ex- 
hibit 6 without objection by respondent, said that the grading 
of the first load from Meeker and Royer (the only load graded 
by anyone) was “by the USDA grader. . . .” With no conflict at 
all in the evidence on this point, we need not appraise respond- 
ent’s argument that the sellers, having authorized Litman to do 
the contract grading, thereby authorized him to decide that there 
should be no contract grading. 


Respondent contracted to pay for poultry purchased by grade 
but without reasonable cause failed and refused to do so. This 
is an unfair and deceptive practice in violation of section 202 (a) 
of the act (7 U.S.C. 191(a)). In re Goldring Packing Company, 
21 A.D. 26 (1962); In re Rosenthal Packing Company, 19 A.D. 
971 (1960) ; In re Machlin Meat Packing Company, 15 A.D. 97 








PACKERS AND STOCKYARDS ACT, 1921 
Cite as 21 A.D. 1008 


1008 


(1956). Respondent should be ordered to cease and desist from 
such practice. 


The contract, and violation of its terms, having been clearly 
established, other matters gone into at the hearing, such as the 
condition of the chickens involved and other chickens, how 
accurately grades after slaughter can be predicted by looking 
at live chickens, the effect of debeaking, fair price, etc., are now 
immaterial. Respondent attached to its brief an item offered as 
Respondent’s Exhibit 3 dealing with shipments of chickens with 
low Grade A percentages. Of course it was too late then to offer 
more evidence, and such item is not in evidence here. It might 
be stated that even if it were considerd as evidence, none ot 
the findings and conclusions here would be altered. 


Respondent asserts in its brief that a cease and desist order, 
the violation of which may result in criminal prosecution, is not 
a proper way to enforce contract obligations. This proceeding 
does not contemplate enforcement of contractual obligations in 
the transactions involved, but looks to the future in an attempt 
to prevent a repetition of an unfair practice. 


ORDER 


The respondent, Meyer Litman & Co., Inc., shall cease and 
desist from the practice of purchasing poultry in commerce and 
failing to pay promptly therefor in accordance with contract 
terms. 


This order shall become effective on the fifth day after its 
date, and copies hereof shall be served upon the parties. 


(No. 7977) 


In re GRANT CITY SALE BARN, INC. P&S Docket No. 2698. De- 
cided September 27, 1962. 


Violations of Act—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from engaging in the complained 
of violations. 


Mr. George A. Robertson, for complainant. Ewing & Beavers, of Maryville, 
Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint filed by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture, charging 
respondent with violating various provisions of the act and the 
regulations thereunder. Respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the hearing examiner, and consents to the is- 
suance of a specified order, with findings and conclusions for the 
purposes of this proceeding only based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by the respondent be entered. 


FINDINGS OF FACT 


1. Respondent is a corporation and has its office and principal 
place of business at Grant City, Missouri. 


2. Respondent is registered with the Secretary of Agriculture 
as a market agency buying and selling livestock on a commission 
basis at the Grant City Sale Barn, Inc., stockyard, hereinafter 
referred to as the stockyard, a posted stockyard subject to the 
provisions of the act, and as a dealer buying and selling livestock 
for its own account in commerce, and at all times material herein 
respondent was so registered. 


8. (a) Respondent, at the stockyard, on or about the dates 
and in the four transactions set forth in paragraph III (a) otf 
the complaint, aided and assisted a trading partnership com- 
posed of its president, J. O. Lynch, and C. F. Griffith, which was 
not registered with the Secretary of Agriculture and bonded, 
to engage in speculative dealer operations in commerce by financ- 
ing the purchases of livestock by said trading partnership from 
various sources and selling the livestock purchased through its 
auction ring. 


(b) Respondent, at the stockyard, on or about the dates and in 
the three transactions set forth in paragraph III(b) of the com- 
plaint, aided and assisted a trading partnership composed of its 
president, J. O. Lynch, and Louis Thomas, which was not reg- 
istered with the Secretary of Agriculture and bonded, to engage 
in speculative dealer operations in commerce by financing the 
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purchases of livestock by said trading partnership from various ' 
sources and selling the livestock purchased through its auction I 
ring. .:4 


4. (a) Respondent, at the stockyard, on or about the dates } 
and in the four transactions set forth in paragraph IV(a) of the 
complaint, sold livestock consigned to it for sale on a commission 
basis to J. O. Lynch, president of respondent, who purchased the )} 
livestock for speculative purposes, and, in accounting to the con- 
signors for the sale of their livestock submitted accounts of sale 
which failed to show the full, true, and correct name of J. O. 
Lynch as the purchaser of the livestock but instead showed num- 
ber or initial designations or no name or designation, copies of 
which incorrect or incomplete accounts of sale were made a part 
of the accounts and records of respondent. 


(b) Respondent, at the stockyard, on or about the dates and 
in the 14 transactions set forth in paragraph IV(b) of the com- 
plaint, sold livestock consigned to it for sale on a commission | 
basis to Lloyd Laughery, respondent’s auctioneer, who purchased 
the livestock for speculative purposes, and, in accounting to the 
consignors for the sale of their livestock submitted accounts of 
sale which failed to show the full, true, and correct name of 
Lloyd Laughery as the purchaser of the livestock but instead 
showed number designations, copies of which incorrect or in- | 
complete accounts of sale were made a part of the accounts and 
records of respondent. 


5. Respondent, at the stockyard, on or about the dates and 
in the six transactions set forth in paragraph V of the com- 
plaint, in connection with the sale of livestock consigned to it 
for sale on a commission basis, issued accounts of sale to the 
consignors of the livestock which failed to show the full, true, 
and correct name of the purchaser of the livestock, but instead . 
showed number or initial designations. Copies of such incorrect 
or incomplete accounts of sale were made a part of the accounts 
and records of respondent. 


6. Respondent, at the stockyard, used funds received from 
the sale of livestock consigned to it for sale on a commission 
basis for purposes of its own and purposes other than the pay- 
ment of lawful marketing charges and the remittance of net 
proceeds to shippers, thereby endangering or impairing the 
faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock in 
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that respondent, on or about March 6, 1962, had liabilities in the 
form of outstanding checks totaling $22,223.44, and to offset 
such liabilities had a bank balance of $983.12 and deposits in 
transit totaling $6,764.23, resulting in a bank overdraft of $14,- 


476.09. 


7. Respondent, during the year 1961, failed to maintain books 
and records which fully and correctly disclosed all transactions 
involved in its business as a market agency and as a dealer. 


CONCLUSIONS 


The facts set forth in the Findings of Fact constitute viola- 
tions of sections 304, 307, 312(a) and 401 of the act (7 U.S.C. 
205, 208, 2138(a) and 221) and sections 201.40, 201.41, 201.43, 
201.57 and 201.60 of the regulations (9 CFR 201.40, 201.41, 
201.48, 201.57 and 201.60). Inasmuch as respondent has con- 
consented to the issuance of the order set forth below and com- 
plainant has recommended that such order be issued, the order 
will be issued. 


ORDER 


1. Respondent shall cease and desist from aiding and assist- 
ing persons who are not registered with the Secretary of Agri- 
culture and bonded to engage in speculative dealer operations in 
commerce. 


2. Respondent shall cease and desist from selling livestock 
consigned to it for sale on a commission basis to its owners, 
officers, agents, or employees for their own speculative accounts. 


8. Respondent shall cease and desist from issuing accounts 
of sale to consignors of livestock which fail to show the full, 
true, and correct name of the purchaser of the livestock. 


4. Respondent is hereby ordered and directed to deposit the 
gross proceeds received from the sale of livestock handled on a 
commission or agency basis in a separate bank account desig- 
nated as “Custodial Account for Shippers’ Proceeds,” or by a 
similar designation. Such account shall be drawn on only for 
payment of the net proceeds to the consignor or shipper, or such 
other person or persons whom the respondent has knowledge is 
entitled thereto, and to obtain therefrom the sums due respond- 
ent as compensation for its services, as set out in its tariff, and 
for such sums as are necessary to pay all legal charges against 
the consignment of livestock which respondent may, in its 
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capacity as agent, be required to pay for and on behalf of the 
consignor or shipper. In all other respects, respondent shall 
maintain such account in conformity with the provisions of sec- 
tion 201.42 of the regulations. 


5. Respondent shall set up and maintain such books, ac- 
counts, and records as will fully and correctly disclose all trans- 
actions involved in its business as a market agency and as a 
dealer. 


This order shall become effective on the sixth day after serv- 
ice and copies hereof shall be served upon the parties. 


(No. 7978) 


ELVIN O. MILLER v. UNION STOCK YARD COMPANY. P&S Docket 
No. 2714. Decided September 28, 1962. 


Failure to Furnish Reasonable Stockyard Services—Damages 


It is concluded that respondent, by not taking measures to insure the record- 
ing of an accurate head count of the number of animals weighed, failed 
to furnish reasonable stockyard services. Complainant is awarded 
damages. 


Complainant pro se. Mr. W. Hensel Brown, of Lancaster, Pennsylvania, for 
respondent. Mrs. Dona S. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the provisions of the 
Packers and Stockyards Act, 1921, as amended (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act. The proceeding was in- 
itiated by a complaint filed on January 8, 1962, in which com- 
plainant alleges that on October 13, 1961, he sold ten head of 
livestock to Jacob Eberly and that the livestock were weighed 
for purposes of the sale at the Union Stock Yards, Lancaster, 
Pennsylvania, hereinafter referred to as the stockyard. Com- 
plainant alleges that the livestock were weighed at the stockyard 
at less than their correct weight and seeks damages in the amount 
of $373.20. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division and filed in 
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this proceeding pusuant to section 202.40 of the rules of practice 
(9 CFR 202.40), were served upon the respondent on February 
21, 1962. A copy of the investigative report was served upon 
complainant on February 23, 1962. 


Respondent, in its answer dated March 22, 1962, alleged that 
its scales were operating within the prescribed tolerances and 
that the only explanation for the incorrect weights could be that 
only nine of the ten cattle had been placed on the scale at the 
time of weighing. Respondent disclaimed responsibility for this 
occurrence and alleged that such responsibility is with the dealer 
placing the livestock on the scales and furnishing the head count 
to the weighmaster, who in turn records the head count on the 
scale ticket without verifying the number of livestock on the 
scale. Respondent further alleged that it paid complainant $69 
pursuant to a settlement suggested by Mr. Kenneth Grizzell, Dis- 
trict Supervisor of the Packers and Stockyards Division for the 
district in which the stockyard is located. The recommended set- 
tlement also provided for payment in the amount of $69 from 
Jacob Eberly, the dealer who purchased the cattle from com- 
plainant, and payment in the amount of $138 from Armour and 
Company, Reading, Pennsylvania, the purchaser of the cattle 
from Mr. Eberly. 


Respondent requested an oral hearing which was held on Au- 
gust 1, 1962, in Lancaster, Pennsylvania. Complainant appeared 
pro se. Respondent was represented by W. Hensel Brown, Attor- 
ney, Lancaster, Pennsylvania. Neither party filed a brief or 
proposed findings, conclusions, and order. 


FINDINGS OF FACT 


1. Complainant, Elvin O. Miller, is an individual residing at 
Campbelltown, Pennsylvania. 


2. Respondent, Union Stock Yard Company, Lancaster, Penn- 
sylvania, is a corporation, organized and existing under the laws 
of the State of Pennsylvania. Respondent owns and operates the 
stockyard, a posted stockyard subject to the provisions of the 
act. 


3. On October 13, 1961, complainant sold ten black angus 
steers to Jacob Eberly, a dealer at the stockyard. The purchase 
price was $24 per hundredweight. The steers were weighed for 
the purposes of the sale on Scale No. 2, a scale owned and oper- 
ated by respondent. A weighmaster employed by respondent to 
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operate the scales at the stockyard weighed the steers. Only nine 
steers were placed on the scale platform; one inadvertently re- 
mained in the enclosure adjacent to the scale platform. 


4. The scale ticket showed the weight of the steers to be 
10,845 pounds and the number of head to be ten. The weigh- 
master obtained the head count from Mr. Toby Krider, an em- 
ployee of Mr. Eberly, and the weighmaster did not verify the 
number. The steers were driven off the scale platform, after 
being weighed, on the same end that they were placed on the 
platform, and then driven to the loading out chutes. 


5. On July 26, 1961 and November 8, 1961, Scale No. 2 at 
the stockyard was tested to be accurate and within allowable 
tolerances. The scale was properly balanced and properly oper- 
ated in connection with the weighing of the steers in issue. 


6. The steers in question were sold on October 13, 1961, by 
Eberly to Armour and Company, Reading, Pennsylvania, to- 
gether with 25 other livestock Eberly purchased from complain- 
ant on the same date as the purchase of the ten steers. The 35 
head of cattle weighed a total of 40,150 pounds at the stockyard. 
Upon arrival at Armour and Company, the same 35 head 
weighed 40,200 pounds. The purchase price to Armour and Com- 
pany was $24.50 per hundredweight. 


7. Cattle of the type involved herein will normally shrink 
from the time at which they are weighed at the stockyard to the 
time at which they are weighed at Armour and Company. 


8. In part settlement of his claim, complainant has received 
$69 from respondent and $138 from Armour and Company. Com- 
plainant did not agree, nor is he deemed to have consented, to 
have the aforesaid amounts constitute accord and satisfaction or 
full settlement of his claim. 


9. The complaint was filed within 90 days of the cause of 
action. 
CONCLUSIONS 


There is no doubt that the scale ticket for the ten steers in- 
volved herein was inaccurate. The steers when weighed at 
Armour and Company should have experienced a “shrink” in 
weight over the stockyard weight instead of the apparent gain 
indicated by the records of Armour and Company. It is clear 
that the error in weight was neither a result of weighing the 
livestock on an inaccurate scale nor a result of improperly bal- 
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ancing the scale by the weighmaster. The evidence supports the 
conclusion that the inaccurate weight was a result of the inad- 
vertent failure to place all ten of the steers on the scale. That 
this occurred appears to be the only reasonable inference to be 
drawn from the facts developed at the hearing, supported by 
the investigative report, notwithstanding Mr. Krider’s testimony 
inferring the contrary. Mr. Krider was the employee of Eberly 
who drove the steers on the scale platform and during the in- 
vestigation of the matter he stated that the steers were driven 
off the scale on the same end of the platform as they were driven 
on the scale, making possible the fact that only nine steers were 
weighed. At the hearing, Mr. Krider stated that he thought the 
steers were driven off the opposite end of the scale. Since Mr. 
Krider’s initial statement during the investigation was made at 
a time nearer to the date of the transaction and his later state- 
ment is contrary to all other evidence in the record, it is con- 
cluded that the steers were driven off the platform on the same 
end that they were placed on the platform and that only nine 
steers were on the scale platform at the time of weighing. See 
In re: Joseph L. Mitchell, 21 A.D, 124, 182-133 (1962). 


It is undisputed that the weighmaster recorded the head count, 
after obtaining the number from Mr. Krider, without verifying 
the actual count. The evidence also establishes that the usual 
custom at the stockyard is not to verify the head count sup- 
plied by the dealer or market agency, or a representative there- 
of. However, respondent’s tariff (Section 1(B)) states that part 
of its stockyard services includes: 


“. . the issuance of scale tickets showing actual weight 
and other pertinent information concerning the live- 
stock weighed . . .” (emphasis added). 


Since respondent, as a part of the “other pertinent informa- 
tion” records the head count, it is incumbent upon respondent 
to take measures to insure the recording of an accurate head 
count. The failure to take any such measures, resulting in the 
recording of an erroneous head count in the instant matter and 
the issuance of an inaccurate scale ticket, constitutes a failure to 
maintain reasonable practices in connection with the rendering 
of stockyard services in violation of section 307 of the act (7 
U.S.C. 208). 


The remaining issue is to determine the extent of damages in- 
curred by complainant as a result of such violation. Complainant 
seeks damages based on his estimate of the weight of the steers 
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at the time they were weighed at the stockyard. Complainant 
contends that on September 2, 1961, he purchased 17 head of 
livestock at a total weight of 18,250 pounds. The ten steers in- 
volved herein were part of the 17 head purchased by complain- 
ant on September 2. The remaining seven head were sold by 
complainant on October 16, 1961, at a total weight of 8,330 
pounds, at an average weight per head of 1,190 pounds. Com- 
plainant contends that since all 17 head were approximately the 
same weight, the ten steers in issue should have also averaged 
1,190 pounds and thus, based on this average, the ten steers 
were underweighed 1,555 pounds. Complanant’s estimate of his 
damages is therefore based on the assumption that all 17 head 
were approximately the same weight at the time of the respec- 
tive sales. Complainant admits that one head was somewhat 
lighter than the rest, but claims that the one lighter head was 
included in the seven head sold on October 16, thereby increasing 
the estimated average for the remaining ten. 

Since the damages in this proceeding can only be estimated, 
the most reasonable and accurate basis for such estimation 
should be employed. See Natural Bridge Pkg. Co. v. Ganey, 15 
A.D. 818, 823 (1956). It would appear that the more accurate 
basis to be employed is that provided by the evidence with re- 
spect to the weights of the nine steers actually weighed since 
these weights involve the very livestock in question, whereas 
complainant’s basis is the weight of seven head not involved 
herein, coupled with the assumption that these seven head were 
of the same average weight as the ten in issue. 

The nine steers which were actually weighed averaged 1,149 
pounds at a total weight of 10,345 pounds. On the basis of this 
average weight, the tenth steer, weighing approximately 1,149 
pounds, at $24 per hundredweight, was worth approximately 
$275.76. Thus, complainant should have received approximately 
this amount in addition to the price he originally received for 
the sale of the 10 steers. Since complainant has already received 
$207 in settlement of his claim, he is entitled to reparation 
in the amount of the difference, 7.e., $68.76. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $68.76, with inter- 
est thereon at the rate of 5 percent per annum from November 
1, 1961, until paid. ; 

Copies hereof shall be served upon the parties. 
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(No. 7979) 


C. H. ROBINSON COMPANY v. TRAUTMANN BROS. Co., INC., 
AND/OR CHALMAR PRODUCE COMPANY, INC. PACA Docket No. 
8606. Decided September 4, 1962. 


Failure to Pay—Joint Liability 


It is concluded that the transactions involved herein were joint purchases 
by respondents and that their liability for payment is likewise joint. 


Complainant and respondents, pro se. Mr. James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on June 21, 1961. Com- 
plainant requests reparation of $2,933.50, which is alleged to be 
the balance due from respondents in connection with four car- 
loads and four truckloads of seed potatoes sold to respondents in 
December 1959 and shipped during March 1960. 


A copy of the formal complaint was served upon respondent 
Trautmann Bros. Co., Inc., and upon respondent Chalmar Pro- 
duce Company, Inc., respectively, on September 21, 1961, and 
September 11, 1961. A copy of the report of investigation pre- 
pared by the Department was served upon complainant on De- 
cember 18, 1961, and upon each of the respondents on December 
19, 1961. 


Respondent Trautmann Bros. Co., Inc., filed an answer to the 
formal complaint on October 16, 1961, in which it admitted that 
it owed complainant the balance of $2,933.50 requested as rep- 
aration in the complaint. Respondent Chalmar Produce Com- 
pany, Inc., filed an answer to the formal complaint on December 
13, 1961, denying that it owed complainant anything in connec- 
tion with the transactions set forth in the formal complaint. 


Although the amount involved in this proceeding is in excess 
of $500, the parties waived oral hearing. Accordingly, the issues 
are determined in accordance with the shortened method of pro- 
cedure provided in section 47.20 of the rules of practice (7 CFR 
47.20). Pursuant thereto, complainant adopted its sworn com- 
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plaint and attached exhibits as its opening statement. Respond- 
ents did not file an answering statement. 


FINDINGS OF FACT 


1. Complainant, C. H. Robinson Company, is a corporation 
whose address is 3115 West Lake Street, Minneapolis, Minne- 
sota. 


2. Trautmann Bros. Co., Inc., one of two respondents party 
to this proceeding, is a corporation whose address is Post Office 
Box 248, Hereford, Texas. This respondent was licensed under 
the act through December 11, 1959, and was subject to license 
during March 1960, when the shipments of potatoes involved 
herein were made. 


3. The second respondent named in the formal complaint, 
Chalmar Produce Company, Inc., is a corporation whose address 
is Post Office Box 248, Hereford, Texas. At the time of the 
transactions involved herein, this respondent was licensed under 
the act. 


4. Between December 2 and December 12, 1959, inclusive, in 
the course of interstate commerce, complainant, acting as broker 
on behalf of Park River Potato Co., Park River, North Dakota, 
L. E. Tibert Co., Voss, North Dakota, and Nebraska Certified 
Potato Growers, Alliance, Nebraska, complainant’s assignors 
herein, sold to respondents four truckloads and four carloads of 
seed potatoes, for a total contract price, including freight and 
brokerage charges, of $11,280.81. 

5. Pursuant to the foregoing, complainant’s assignors, in 
March 1960, shipped to respondents, from points outside the 
State of Texas, potatoes meeting contract requirements. The 
potatoes were received and accepted by respondents. 


6. The total contract price of the potatoes involved herein is 
$11,280.81, of which there is an unpaid balance remaining of 
$2,933.50. 


7. An informal complaint was filed on August 30, 1960, 
which was within 9 months after the causes of action herein 
accrued. 

CONCLUSIONS 
Complainant, in the formal complaint, alleges that the potatoes 
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involved herein were sold to both respondents and that both 
respondents are liable for the balance of the contract price of 
$2,933.50 which is due on the shipments. 


' Respondents, in their respective answers, admit that complain- 
ant is entitled to the sum requested as reparation in the formal 
complaint, $2,933.50, but each alleges that the indebtedness is 
owed by respondent Trautmann alone, and that respondent 
Chalmar owes complainant nothing on account of these transac- 
tions. In addition Trautmann, in its answer, is somewhat more 
specific in that it admits that both “. . . Chalmar Produce and 
Trautmann Bros. purchased seed potatoes from C. H. Robinson.” 
Trautmann goes on to allege, however, that “On the invoices 
Chalmar owed C. H. Robinson, carrots etc. were shipped to them, 
thus paying their indebtedness. . . .” 


The formal complaint with exhibits attached was adopted by 
complainant as its opening statement. In the formal complaint 
complainant alleges that Chalmar assumed responsibility, and 
agreed to pay, for all the potato purchases involved herein; that 
thereafter Chalmar shipped various carloads and truckloads of 
potatoes and carrots and sold the same through complainant as 
broker; and that the net proceeds therefor were collected by 
complainant and applied and credited toward payment for the 
potatoes involved in this proceeding to the extent of $7,609.81. 
In addition to this sum, complainant admits that there is a 
further credit of $737.50 applicable to this account, for a total 
credit of $8,347.31. Complainant requests, as reparation, the dif- 
ference between this sum, $8,347.31, and the undisputed contract 
price, $11,280.81, or $2,933.50. This difference admitedly con- 
sists of the balance of the unpaid purchase price, plus certain 
brokerage and freight charges, all of which is claimed by com- 
plainant as broker and assignee of the seller-shippers. 


The evidence contained in the opening statement—respondents 
offered no evidence in support of the allegations contained in 
their respective answers—shows that of the eight shipments of 
potatoes involved herein, two were received by Chalmar, with a 
total invoice value of $2,622.81. The evidence further shows, 
however, that Chalmar established credits with complainant of 
$8,347.31 against these transactions or a difference of $5,724.50 
between the amount of the invoices of the two shipments re- 
ceived by Chalmar, and the amount it paid to complainant. 
Therefore, while Trautmann’s answer appears to be attempting 
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to absolve Chalmar from liability on the ground that Chalmar 
paid for what it received and owes nothing more, the payments 
made by Chalmar over and above the invoice price of the two 
shipments it received gives support to complainant’s allegation 
that the purchases were jointly made, with Chalmar agreeing 
to pay for all the shipments. But whatever respondents, as be- 
tween themselves, considered Chalmar’s liability or responsi- 
bility to be in connection with these purchases, the fact remains 
that there is no evidence to show that complainant ever agreed 
to the release of one of the respondents, or either of them, and 
to look only to the other for payment. 


We conclude, therefore, that the transactions involved herein 
were joint purchases by respondents and that their liability for 
payment is likewise joint. The failure of these two respondents 
to pay the balance of the purchase price, including brokerage 
and freight, is in violation of section 2 of the act, for which 
reparation should be awarded to complainant against both re- 
spondents, jointly and severally, in the amount of $2,933.50, 
with interest. Of course, payment to complainant of a total of 
$2,933.50, with interest, will discharge its claim. 


ORDER 


Within 30 days from the date of this order, respondents, 
jointly and severally, shall pay to complainant reparation in the 
total amount of $2,933.50, with interest thereon at the rate of 
5 percent per annum from May 1, 1960, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 7980) 


DON ADAMS v. EARL JAMISON PRODUCE. PACA Docket No. 8598. 
Decided September 7, 1962. 


Purchaser—Liability 


It is decided from the evidence that respondent was the purchaser of the 
truckload of apples and therefore is liable to complainant for the pur- 
chase price. 


Whitmore, Graham, & Whitmore, of Wenatchee, Washington, for complain- 
ant. Respondent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on March 15, 1961. The 
formal complaint was filed on August 4, 1961. Complainant seeks 
an award of reparation in the amount of $1,925.25, which is al- 
leged to be the unpaid f.o.b. purchase price of a truckload of 
apples sold to respondent on or about November 7, 1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on November 28, 1961. A 
copy of the formal complaint and a copy of the report of inves- 
tigation were served upon respondent on November 27, 1961. 
Respondent filed an answer on December 4, 1961, denying that 
he purchased the applies in question from complainant. 


Although the amount involved herein exceeds $500, the par- 
ties waived oral hearing. The issues, therefore, are determined 
under the shortened method of procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant thereto, 
complainant was given an opportunity to file an opening state- 
ment, but did not do so. Respondent filed an answering state- 
ment and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Donald Clarence Adams, 
doing business as Don Adams, whose address is 732 Orondo 
Avenue, Wenatchee, Washington. 


2. Respondent is an individual, Earl R. Jamison, doing busi- 
ness as Earl Jamison Produce, whose address is 4100 First 
Avenue, South, Billings, Montana. At the time of the transac- 
tion involved herein, respondent was licensed under the act. 


3. On November 7, 1960, in contemplation of shipment in 
interstate commerce, complainant sold to respondent apples of 
the quality, in the quantities, and at the prices listed below, 
f.o.b. Wenatchee, Washington: 


.Price 
Variety No. Boxes Per Box Extension 
Red Golds Delicious, Extra Fancy 164 $3.00 $ 492.00 
Red Delicious, “C’” Grade 141 2.25 817.25 
Black Jonathan, Orchard Run 246 2.25 553.50 
Common Delicious, “C” Grade 250 2.25 562.50 





801 $1,925.25 
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4. On November 7, 1960, apples meeting contract require- 
ments were loaded at Wenatchee, Washington, onto a truck be- 
longing to respondent, with the shipment being destined for de 
livery to Billings, Montana. The truck containing the apples 
was driven by one O. T. Parker, of Wenatchee, Washington. 


5. Complainant issued its invoice No. 0816, dated November 
7, 1960, to respondent for the f.o.b. contract price of the apples, 
in the sum of $1,925.25. Complainant, however, has received no 
payment on account of this transaction. 


6. An informal complaint was filed within 9 months after 
the cause of action herein accrued. 


CONCLUSIONS 


The only issue presented for decision in this case is this: Who 
purchased the 801 boxes of apples involved in this proceeding 
from complainant? Complainant, in the formal complaint, alleges 
that the purchaser was respondent. Respondent, in his answer, 
denies this allegation, and alleges that his only connection with 
the load was as the owner of the truck whieh hauled the apples. 
Although it is not entirely clear, respondent also seems to be 
alleging that a partnership of some sort existed between com- 
plainant and the driver of the truck. 


Although not a party to this proceeding, Parker, the driver 
of the truck which hauled the apples involved herein, wrote a 
letter to the Department explaining the transaction and the part 
which he played in it. This letter is included as exhibit No. 8 
of the report of investigation, and under the rules of practice, 
7 CFR 47.7, is considered a part of the evidence in this case. In 
his letter, dated April 25, 1961, Parker states that “. . . the 
agreement that Jamison and I had was, that I take his truck 
and use it on the basis of 1/3 to me, 1/3 to the truck, and 1/3 to 
Jamison, so that was the extent of our operation. . . .” Parker 
went on to say that the truck was forced off the road after leav- 
ing Wenatchee and wrecked at some point in Montana. Further 
evidence in the report of investigation, consisting of reports and 
correspondence from the insurance carrier who underwrote the 
cargo on this truck, indicates that respondent placed a claim in 
his own name for the apples contained in this load and that the 
insurance carrier paid him, among other sums, $1,925.25 for 
the Ioss of the apples, plus $320.40 for freight charges. The in- 
surance records reveal that prior to paying the claim, inquiry 
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was made of respondent regarding the interest of other persons 
or parties with respect to this load, particularly O. T. Parker, 
and that Jamison stated that Parker had no financial interest 


in this load. 


In reviewing the evidence, we are of the opinion that re- 
spondent was the purchaser of the apples involved herein, and 
that he owes complainant the f.o.b. purchase price for same. 
Respondent’s failure to pay this sum to complainant is in vio- 
lation of section 2 of the act, for which reparation of $1,925.25 
should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,925.25, with interest 
thereon at the rate of 5 percent per annum from December 1, 


1960, until paid. 
The facts shall be published. 
Copies of this order shall be served upon the parties. 


(No. 7981) 


AMERICAN NATIONAL GROWERS CORPORATION v. MARSHALL MAL- 
OFF PRODUCE, RAFIC SARRAF, AND MENDEZ BROTHERS. PACA 
Docket No. 8422. Decided September 7, 1962. 


Failure to Pay—Admission of Liability 


Respondent Maloof, by failing to file an answer to the complaint, admitted 
the charges of the complaint and this respondent is ordered to pay to 
complainant the amount in controversy. The complaint as to the other 
respondents is dismissed. 

Davis & Davis, of Beverly Hills, California, for complainant. Wise & Shahady, 
of San Antonio, Texas, for respondent Mendez Brothers. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint was filed on December 12, 1960, 











1024 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 21 A.D. 1023 


and an amended complaint was filed on April 3, 1961. Com- 
plainant seeks an award of $14,388, which is alleged to be the 
total purchase price of six lots of fruits and vegetables sold by 
complainant and its assignor to respondents during September 
1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 17, 1961. Copies of 
the amended formal complaint and the report of investigation 
were served upon respondent Marshall Maloof Produce on April 
19, 1961, and upon respondents Rafic Sarraf and Mendez Bro- 
thers on April 17, 1961. Respondent Mendez Brothers filed an 
answer on June 5, 1961, denying any liability to complainant on 
account of the transactions. Neither Marshall Maloof Produce 
nor Rafic Sarraf filed an answer. 


Although the amount involved herein is in excess of $500, the 
parties did not request an oral hearing, and the issues were sub- 
mitted in accordance with the shortened procedure provided for 
in section 47.20 of the rules of practice. Pursuant to such pro- 
cedure, complainant filed an opening statement, respondent Men- 
dez Brothers filed an answering statement, and complainant filed 
a statement in reply. 


FINDINGS OF FACT 


1. Complainant, American National Growers Corporation, is 
a corporation whose address is Post Office Box 92, Fullerton, 
California. 


2. The first respondent is an individual, Marshall P. Maloof, 
trading as Marshall Maloof Produce, whose address is 810 East 
Pico Boulevard, Los Angeles, California. At the time of the 
transactions involved herein, this respondent was licensed under 
the act. 


3. The second respondent, Rafic Sarraf, is an individual 
whose address is 121 North 18th Street, Edinburg, Texas. At 
the time of the transactions involved herein, this respondent was 
not licensed under the act. 


4, The third respondent is a partnership composed of Ralph 
M. Mendez and Abelardo M. Mendez, doing business as Mendez 
Brothers, whose address is 1500 South Zarzamora Street, San 
Antonio, Texas. At the time of the transactions involved herein, 
this respondent was licensed under the act. 
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5. On or about September 27, 1960, in the course of inter- 
state commerce, complainant sold to Rafic Sarraf 1,200 cartons 
of Blue Goose brand Tokay grapes at the agreed purchase price 
of $2,150, f.o.b. Los Angeles, California. On or about September 
27, 1960, complainant shipped the grapes in accordance with the 
contract, by truck, from Lodi, California, to Edinburg, Texas, 
where they were accepted at the warehouse of Rafic Sarraf. 


6. On or about September 27, 1960, in the course of inter- 
state commerce, complainant sold to Rafic Sarraf 600 cartons 
of Red Delicious apples at the agreed purchase price of $3,300, 
delivered Edinburg, Texas. On or about September 27, 1960, 
complainant shipped apples in accordance with the contract by 
truck from Winchester, Virginia, to Edinburg, Texas, where 
they were accepted at the warehouse of Rafic Sarraf. 


7. On or about September 29, 1960, in the course of inter- 
state commerce, complainant sold to Rafic Sarraf 525 cartons of 
Jonathan apples at the agreed purchase price of $2,310, deliv- 
ered Edinburg, Texas. The apples were shipped by complainant 
on September 30, 1960, by truck, from Hancock, Maryland, to 
Edinburg, Texas, and were accepted at the warehouse of Rafic 
Sarraf. 

8. On or about September 30, 1960, in the course of inter- 
state commerce, complainant sold to Rafic Sarraf two truckloads 
of Delicious apples, each consisting of 660 cartons, at the agreed 
purchase price of $3,234, per load, delivered Edinburg, Texas. 
On or about September 30, 1960, complainant shipped two truck- 
loads of apples meeting contract specifications from Hancock, 
Maryland, to Edinburg, Texas, where they were accepted at the 
warehouse of Rafic Sarraf. 

9. On or about September 30, 1960, in the course of inter- 
state commerce, Western Fruit Growers Sales Co., Fullerton, 
California, sold to respondent Rafic Sarraf 50 13-pound cartons 
of Blue Goose brand avocados at the agreed purchase price of 
$3.20 per carton, or a total of $160, f.o.b. Los Angeles, Cali- 
fornia. The avocados had been shipped from Santa Paula, Cali- 
fornia, to Edinburg, Texas, on September 27, 1960. They were 
accepted at the warehouse of Rafic Sarraf. 

10. On November 30, 1960, prior to the filing of the formal 


complaint in this action, Western Fruit Growers Sales Co. 
assigned in writing to complainant all its right, title, and inter- 
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est in the transaction which is the subject of Finding of Fact 
No. 9. 


11. The five contracts were negotiated between the buyer 
and sellers by Ben Gatz of Gatz-Anderson Brokers, Dallas, 
Texas. In each of the transactions Rafic Sarraf acted as the 
disclosed agent of Marshall Maloof. 


12. The total purchase price of the six lots of produce set 
forth in Findings of Fact 5 through 9 is $14,388. No part of this 
amount has been paid by respondents or any of them to com- 
plainant. 


18. The formal complaint was filed on December 12, 1960, 
which was within 9 months after the causes of action herein 


arose, 
CONCLUSIONS 


Complainant alleges in the amended formal complaint, in 
effect, that during September 1960, complainant and its as- 
signor sold to respondents six shipments of produce which were 
shipped to and accepted by them, and that respondents were 
agents of one another and acting within the scope of their 
authority. Complainant further alleges that Rafic Sarraf was at 
all times mentioned herein the agent of Marshall P. Maloof and 
acting within the scope of his authority; that Mendez Brothers 
directed the ordering of all or part of the produce herein; and 
that the Mendez partners came to the warehouse of respondent 
Maloof at Edinburg, Texas, and unlawfully converted to their 
own use and carried away such produce. 


Since only Mendez Brothers filed an answer and it denied the 
allegations of the complaint, we will consider first the evidence 
concerning this respondent. Complainant relies upon two affida- 
vits of Rafic Sarraf which are in summary as follows: He has 
an office and warehouse in Edinburg, Texas. Since February 
1959, he has been the authorized agent of Marshall Maloof to 
buy and sell produce, and collect and disburse money in connec- 
tion therewith. On or about September 20, 1960, Ralph M. Men- 
dez, accompanied by Ruben Tavarez and Rudolph D. Moreno, 
came to Sarraf’s office and demanded under threat of violence 
payment of $24,120.68 due Mendez Brothers from Marshall 
Maloof. On September 22, Mendez forced Sarraf to employ one 
Frank Sambito who would be in charge of the office and would 
order produce as instructed by Mendez in the name of Marshall 
Maloof. During the next ten days or so, they ordered produce 
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in the amount of $43,594.40, including that involved herein, 
which produce was received by Mendez and not paid for. Sarraf 
states that because of threats, he did not advise Maloof about 
the actions of Mendez Brothers or its representatives until Octo- 
ber 7, 1960. 


To rebut the statements of Sarraf, respondent Mendez Bro- 
thers submitted the affidavits of Ralph M. Mendez and Ruben 
Tavarez. Mendez admits that in September 1960, he talked with 
Sarraf about the $28,000 due on produce purchased from Mendez 
Brothers by Sarraf for the account of Maloof but denies that he 
directly or indirectly threatened Sarraf with bodily harm or 
that he ordered or authorized the ordering of produce from any 
person or firm except Maloof. Mendez states further that during 
the week of September 26, 1960, Sarraf sold produce in the 
amount of $34,965.50 to Mendez Brothers and that, by agree- 
ment, the difference between that sum and the $28,000 due Men- 
dez Brothers was paid to Sarraf. Tavarez states that between 
September 26 and October 6, 1960, at the direction of Mendez, 
he inspected produce at the Maloof warehouse at Edinburg and 
directed shipment to Mendez Brothers at San Antonio. He also 
denied directly or indirectly threatening Sarraf with bodily 


harm, 


In order to establish liability on the part of Mendez Brothers, 
complainant had the burden of proving by a preponderance of 
the evidence that Sarraf purchased the produce in question as 
agent of Mendez Brothers. The evidence does not establish that 
Sarraf acted as agent of Mendez Brothers in purchasing the 
produce with which we are concerned or even that these particu- 
lar shipments ever came into the hands of Mendez Brothers. 
We conclude that complainant has failed to sustain its burden 
of proof as to liability on the part of Mendez Brothers and the 
complaint as to this respondent should be dismissed. 


The failure of Rafic Sarraf and Marshall Maloof to file 
answers to the complaint constitute admissions of the facts 
alleged in the complaint as to these respondents, in accordance 
with section 47.8(c) of the rules of practice. From the evidence 
before us we conclude that Sarraf purchased and accepted the 
produce here as agent for Marshall Maloof. As such agent, 
Sarraf assumed no personal liability for any amount due com- 
plainant from the principal, Maloof. Accordingly, the complaint 
as to Sarraf should be dismissed. 
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The failure of Marshall Maloof to pay to complainant the total 
purchase price of $14,388, is in violation of section 2 of the act. 
Reparation should be awarded to complainant against this re- 
spondent in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, Marshall P. 
Maloof, doing business as Marshall Maloof Produce, shall pay 
to complainant, as reparation, $14,388, with interest thereon at 
the rate of 5 percent per annum from November 1, 1960, until 
paid. 


The complaint as to Rafic Sarraf and Mendez Brothers is dis- 
missed. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 7982) 


HOLIDAY SPECIALITIES COMPANY v. A. W. BEEGEL AND ALBERT 
SEIDEMAN. PACA Docket No. 8504. Decided September 7, 
1962. 


Burden of Proof—Liability 


Respondent Albert Seideman submitted no evidence to support his allegations 
as to the correct amount owing complainant, and this respondent is 
ordered to pay to complainant the sum of $12,871.25. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Respondent 
Albert Seideman pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on September 22, 1960. 
The forma! complaint was filed on February 24, 1961. Com- 
plainant requests an award of reparation in the sum of $12,- 
871.25, which is alleged to be the balance due from respondents 
in connection with shipments of cantaloups and watermelons 
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taking place in interstate and foreign commerce during March 
and April 1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 3, 1961. A copy of the 
formal complaint and a copy of the report of investigation were 
served upon respondent A. W. Beegel on May 5, 1961. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent Albert Seideman on September 8, 
1961. 


Respondent Beegel filed an answer to the formal complaint, 
denying liability to complainant in connection with the transac- 
tions involved herein, and requesting an oral hearing. Respond- 
ent Seideman filed an answer to the formal complaint in which 
he, in substance, also denied liability to complainant in connec- 
tion with these transactions, but this respondent did not request 
an oral hearing. 


Pursuant to the request of respondent Beegel, an oral hearing 
was scheduled for January 18, 1962. Prior to that date, however, 
complainant advised the presiding officer that it had settled its 
differences with Beegel arising out of the transactions involved in 
this case and requested that that portion of the complaint per- 
taining to this respondent be dismissed. Complainant further re- 
quested that the proceeding as to the remaining respondent, 
Seideman, be handled under the shortened procedure provided 
in the rules of practice in section 47.20, inasmuch as Seideman 
had waived oral hearing by failing to request same. Complain- 
ant’s requests were granted and on December 26, 1961, an order 
was issued dismissing the complaint as to respondent A. W. 
Beegel and continuing the case against respondent Albert Seide- 
man under the shortened procedure referred to above. Pursuant 
to this procedure, complainant filed an opening statement. Re- 
spondent Seideman was given the opportunity to file an answer- 
ing statement but failed to do so. 


FINDINGS OF FACT 


1. Complainant is a corporation, Lipman-Dietz Corporation, 
doing business as Holiday Specialities Company, whose address 
is 1201 West 15th Street, Chicago, Illinois. 


2. Respondent A. W. Beegel, one of two respondents named 
in the formal complaint, is an individual whose address is 204 
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Franklin Street, New York, New York. At the time of the trans- 
actions involved herein, this respondent was licensed under the 
act. The second respondent named in the formal complaint is an 
individual, Albert Seideman, whose address is Post Office Box 
940, Ensenada, Baja California, Mexico. At the time of the 
transactions involved herein, this respondent was residing in 
Laredo, Texas, and was not licensed under the act, but was 
subject to license. 


3. Between the dates of March 10, 1960, and April 12, 1960, 
inclusive, in contemplation of shipment in interstate and foreign 
commerce, complainant sold to respondent Albert Seideman twol 
truckloads and seven carloads of Mexican cantaloups, and thirty 
carloads of Mexican watermelons, for a total sales price of $81,- 
762.95, f.o.b. Laredo, Texas. 


4. Pursuant to the contract set forth above, and acting at the 
direction of Seideman, complainant shipped melons from Mexico 
to various persons located in different parts of the United States, 
including respondent A. W. Beegel. The shipments were all ac- 
cepted by Seideman without any complaint being made to com- 
plainant-shipper. 


5. Payments totaling $68,891.70, inclusive of credits allowed 
Seideman by complainant, have been made by this respondent in 
connection with these transactions. 


6. An informal complaint was filed within 9 months after 
the causes of action herein accrued. 


CONCLUSIONS 


Complainant, in the formal complaint, alleges that Beegel was 
a joint-venture partner with Albert Seideman as to the transac- 
tions involved herein. Beegel, in his answer to the formal com- 
plaint, denied this allegation and alleged that he was merely the 
New York agent of Seideman in these transactions. Beegel’s alle- 
gation was corroborated by Seideman, who admitted in his 
answer that the disputed purchases were made from complainant 
by him. The entire question of Beegel’s liability became moot 
shortly after the pleadings were filed, when the complaint as to 
him (Beegel) was dismissed at complainant’s request, leaving 
Seideman as the only respondent. 


The principal issue framed by the pleadings of complainant and 
Seideman has to do with the balance, if any, due complainant from 
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Seideman in connection with these transactions. Complainant 
alleges in the formal complaint that this balance is $12,871.25, 
which is computed as follows: 


$81,762.95 - Total of the invoices rendered on the 39 shipments 
68,891.70 - Total payments and credits of Seideman 


$12,871.25 - Total balance due complainant 


As evidence in support of this allegation, complainant submitted 
an opening statement consisting of the affidavit of its Vice- 
President, Matthew Dietz, who negotiated the contracts with 
Seideman on behalf of complainant. Included in the opening 
statement were copies of the invoices of the 39 shipments and a 
copy of the payments and credits made by or granted to Seide- 
man. The contents of the affidavit and of the exhibits tend to 
substantiate the allegations of the formal complaint with respect 
to the balance due complainant from respondent. 


Seideman, in his answer to the formal complaint, alleged that 
he had paid complainant approximately $70,000 in connection 
with these shipments; that in addition, he was to receive $80 on 
each carload of cantaloups and 14¢ per pound on each carload of 
watermelons; and that he had been overcharged by complainant 
on at least five carloads of melons. Seideman further alleged 
that complainant agreed to furnish him, on each shipment, the 
original bill of lading and the original Federal inspection cer- 
tificate. Seideman, however, filed no evidence in support of the 
allegations contained in his answer. 


Complainant, as the moving party herein, has the burden of 
proving, by a preponderance of the evidence, the allegations con- 
tained in the formal complaint. In consideration of the evidence 
submitted in the opening statement, and of the fact that Seide- 
man has submitted no evidence at all in support of the allega- 
tions contained in the answer, we conclude that complainant has 
sustained its burden of proof and that there is a balance due and 
owing complainant from Seideman of $12,871.25. Seideman’s 
failure to pay this amount to complainant is in violation of sec- 
tion 2 of the act, for which reparation of $12,871.25 should be 
awarded against Seideman, with interest. 


ORDER 


Within 30 days from the receipt of this order, respondent 
Albert Seideman shall pay to complainant, as reparation, 
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$12,871.25 with interest thereon at the rate of 5 percent per 
annum from May 1, 1960, until paid. 


The facts and circumstances set forth herein shall be pub- 
lished and copies hereof shall be served upon the parties. 


(No. 7983) 


In re HAROLD V. SELLON. PACA Docket No. 8598. Decided Sep- 
tember 7, 1962. 


Repeated and Flagrant Violations— 
Revocation of License 


Respondent’s failure to pay in full for numerous interstate shipments of 
potatoes constitute repeated and flagrant violations of the act. Respond- 
ent’s license under the act is revoked. 


Mr. Richard Merryman, for complainant. Mr. J. F. Stone, of Mason City, 
Iowa, for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed December 6, 1961, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent repeatedly and flagrantly vio- 
lated section 2 of the act (7 U.S.C. 499b) by failing to make full 
payment for numerous shipments of potatoes purchased and re- 
ceived in interstate commerce. A copy of the complaint and a 
copy of the rules of practice were served upon respondent 
December 15, 1961. 


On January 2, 1962, respondent filed an answer in which he 
admitted some of the allegations of the complaint and denied and 
explained in whole or in part other allegations contained therein. 
Respondent requested an oral hearing in his answer but later 
waived oral hearing. Subsequently, on June 14, 1962, complain- 


ant admitted, for the purpose of this proceeding, the material 
allegations of respondent’s answer, waived hearing, and moved 
that the hearing examiner prepare his report without further 
procedure. Complainant’s motion was granted, in effect, as no 
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material facts were in dispute, and on August 3, 1962, Jack W. 
Bain, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, filed a report recommending 
that respondent be found to have violated section 2 of the act 
and that respondent’s license be revoked. No exceptions to the 
hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Harold V. Sellon, is an individual whose ad- 
dress is Box 102, Nora Springs, Iowa. 


2. Pursuant to the licensing provisions of the act, license 
number 143277 was issued to respondent December 29, 1952, 
and was in effect at the time of the filing of the complaint. 


3. During the period April 16 through September 16, 1960, 
respondent purchased, received and accepted at least 42 ship- 
ments of potatoes, a perishable agricultural commodity, in inter- 
state commerce and failed to make payment therefor, as follows: 


No. of Unpaid 
Shipper Shipments Purchase Prices 
Fedje Brothers Potato Co., 2 $2,035.00 
Hoople, N. D. 
Joseph Osowski, 11 4,163.04 
Minneapolis, Minn. 
William Hartkopf, 3 1,967.50 
Osseo, Minn. 
James Hartkopf, 4 1,157.50 
Osseo, Minn. 
Neil and Howard Gray, 8 2,444.55 
Osseo, Minn. 
Abraham Zimmerman, 8 3,436.27 
Minneapolis, Minn. 
S. P. Lipoma Co., 1 997.50* 
Delano, Calif. 
2 611.04 


Eugene Fair, 
Monticello, Minn. 

Peter Sanford, 3 1,580.82 
Osseo, Minn. 

*Reparation order issued and unpaid. 


CONCLUSIONS 


Respondent’s failures to pay in full for numerous shipments 
of potatoes purchased, received and accepted in interstate com- 
merce, as set forth in Finding of Fact 3, constitute willful, re- 
peated and flagrant violations of section 2 of the act. Respond- 
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ent’s license should be revoked pursuant to the provisions of 
section 8(a) of the act (7 U.S.C. 499h(a)). See, e.g., In re Ray- 
mond Clarence Alexander, 19 A.D. 1040 (1960), and cases cited 
therein; In re Raymond Klein, d/b/a Klein’s Celery, 15 A.D. 


1152 (1956). 
ORDER 


Effective on the 15th day after service hereof upon respond- 
ent, any license held by him under the act is revoked. 


Copies hereof shall be served upon the parties. 


(No. 7984) 


FRIONA GROWERS & SHIPPERS, INC. V. SPRINGER & Co. PACA 
Docket No. 8499. Decided September 11, 1962. 


Interstate Commerce—Jurisdiction—Dismissal 


Since complainant failed to prove that the transaction was in interstate 
commerce or that the parties contemplated that the shipment would 
move in interstate commerce, the complaint is dismissed for lack of 
jurisdiction. 

Complainant pro se. Mr. Robert S. Pine, of El Paso, Texas, for respondent. 
Mr. Hiram Childress, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, (7 U.S.C. 499a et 
seq.). An informal complaint was filed by complainant on De- 
cember 27, 1960. The formal complaint was filed on June 26, 
1961. Complainant seeks an award of reparation in the amount 
of $1,255.50, which is alleged to be the unpaid purchase price of 
one truckload of potatoes sold by complainant to respondent on 
August 20, 1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on July 31, 1961. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on July 31, 1961. 


Respondent filed an answer on August 11, 1961, denying that 
the transaction involved herein was in interstate commerce and 
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denying also that the potatoes received from complainant met 
the requirements of the contract between the parties. 


An oral hearing was held in E] Paso, Texas, on January 19, 
1962. Complainant was represented by its General Manager, 
Kenneth W. Neill, who testified in its behalf. Respondent, who 
was represented by counsel, appeared and testified in his own 
behalf. William H. Hayes, an employee of Safeway Stores in El 
Paso, Texas, also appeared and testified for respondent. Respond- 
ent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Friona Growers & Shippers, Inc., is a cor- 
poration whose post office address is Post Office Box 91, Friona, 


Texas. 


2. Respondent is an individual, Bert Ervin Springer, doing 
business as Springer & Co., whose address is 4501 Frankfort, E) 
Paso, Texas. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On Staurday, August 20, 1960, complainant sold to re- 
spondent one truckload of Red La Soda potatoes consisting of 
405 100-pound sacks, U.S. No. 1 grade, Size A, 2” minimum, for 
the agreed purchase price of $3.10 per sack, or a total purchase 
price of $1,255.50, f.o.b. Friona, Texas. 


4. On Sunday, August 21, 1960, potatoes meeting contract re- 
quirements were loaded onto a truck supplied by respondent and 
were taken to El Paso, Texas. These potatoes had been federally 
inspected at 12:45 p.m. on August 21, 1960, and had been certi- 
fied at that time as being U.S. No. 1 grade, Size A, 2” minimum. 


5. The shipment in question arrived in El] Paso, Texas, on 
August 22, 1960, and were unloaded at the Safeway Stores Pre- 
Pak Produce Warehouse in El Paso. The potatoes were not fed- 
erally inspected, nor was any objection made as to condition of 
the potatoes either by respondent, his driver, or Safeway’s agents 
at the time of unloading. 


6. On Wednesday, August 24, 1960, Safeway Stores notified 
respondent that the potatoes were deteriorating. Respondent, on 
that same day, observed the condition of the potatoes and agreed 
to take back the potatoes at no loss to Safeway Stores. On the 
same date respondent notified complainant by telephone that 
deterioration had occurred and requested that complainant accept 
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redelivery of the potatoes at no loss to respondent. Complainant 
refused respondent’s request. 


7. Respondent reloaded the potatoes on the truck and carried 
them to the Federal Inspector at El Paso, who, at 1:30 p.m. on 
August 25, 1960, inspected the potatoes. The load was certified 
as meeting quality requirements, but failed to grade U.S. No. 1, 
Size A, 2” minimum, due to soft rot. 


8. The potatoes were unloaded immediately after the inspec- 
tion, during which time respondent arranged for a buyer in 
Phoenix, Arizona, to handle the potatoes on a commission 
basis, notwithstanding the deterioration reflected in the in- 
spection of August 25. 


9. Respondent shipped 338 sacks of the potatoes to Phoenix, 
Arizona, on August 26, to be handled on consignment. None of 
these potatoes were resold, however, but were dumped by de- 
mand of the Department of Agriculture in Arizona, with re- 
spondent deriving no proceeds from the transaction. Some of the 
potatoes remaining in the possession of respondent were resold, 
but due to deterioration payment was denied and respondent 
never actually received any proceeds from their sale. 


10. An informal complaint was filed within 9 months after 
the alleged cause of action herein accrued. 


CONCLUSIONS 


Complainant, in the formal complaint, alleges that the trans- 
action involved herein was in interstate commerce. Respondent, 
in his answer to the formal complaint, denies this allegation and 
takes the position—as revealed by the testimony at the oral hear- 
ing—that this transaction is therefore outside the scope of the 
act (7 U.S.C. 499a et seg.) and not within the jurisdiction of the 
Secretary. 


Complainant, as the party alleging the interstate nature of the 
disputed transaction, has the burden of establishing same by a 
preponderance of the evidence. At the oral hearing testimony 
was given by both parties which established that on August 21, 
1960, the potatoes involved herein were loaded at Friona, Texas, 
onto a truck belonging to respondent and were then transported 
to El Paso, Texas, where they arrived on August 22. The route 
of haul, however, was never revealed and while the geographical 
location of Friona and E] Paso would seem to indicate that the 
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shortest route led through New Mexico, there is no evidence in 
the record which shows that the potatoes ever moved outside the 
State of Texas in connection with this transaction between the 
parties. Furthermore, there is no evidence showing that the par- 
ties contemplated that these potatoes would move outside the 
State of Texas. On the contrary, it is undisputed that the ship- 
ment had been intended for resale to the Safeway Stores in El! 
Paso. 


It is indispensible to the jurisdiction of the Secretary under 
the act that a transaction either be in interstate commerce, or 
be in contemplation thereof. Since complainant has failed to sus- 
tain its burden of proof herein with respect to this requirement, 
the complaint should be dismissed for lack of jurisdiction. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 7985) 


So-CAL POTATO & ONION DISTR. v. THOMAS B. BARR. PACA 
No. 8664. Decided September 19, 1962. 


Purchase Price—Failure to Prove New Agreement— 
Dismissal 


It is concluded that complainant could not change the original agreement 
because of an advance in the market price without respondent’s consent 
to the new agreement. The complaint is dismissed. 

Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on January 5, 1962, complain- 
ant alleges that it sold to respondent 800 bags of onions, at $1.75 
per bag, for a total price of $1,400, that respondent accepted the 
onions upon arrival in compliance with the contract, and that 
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respondent has paid only $1,200 on the purchase price, leaving 
a balance due complainant of $200. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
January 22, 1962. A copy of the report of investigation was 
served upon complainant on the same date. 


’ :4 
Respondent filed an answer to the complaint on February 23, 
1962, denying the contract as alleged, denying in effect that re- 
spondent owes complainant any amount, and alleging that the 
contract was for 800 bags of onions at an agreed price of $1.50 
per bag. 


The amount involved herein is less than $500, and the short- 
ened method of procedure provided for in section 47.20 of the 
rules of practice was followed in this proceeding. Complainant 
did not submit any evidence. Respondent filed an answering 
statement and requested that his verified answer be considered 
as a part thereof. 


FINDINGS OF FACT 


1. Complainant, So-Cal Potato & Onion Distr., is a corpora- 
tion whose address is 1920 East Eighth Street, Los Angeles 21, 
California. 


2. Respondent is an individual, Thomas B. Barr, whose ad- 
dress is P. O. Box 4444, Phoenix, Arizona. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about August 18, 1961, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
800 bags of onions, Jumbo and Medium sizes, at $1.50 per bag, 
for a total purchase price of $1,200, f.o.b. shipping point. 


4. Complainant shipped on August 19, 1961, from loading 
point in the State of California to respondent at Phoenix Ari- 
zona, via truck provided by respondent, 250 bags of Jumbo 
onions and 550 bags of Medium onions. 


5. Respondent accepted the onions upon arrival at destination 
and subsequently paid complainant the purchase price of $1,200. 


6. The formal complaint was filed on January 5, 1962, which 
was within 9 months after accrual of the alleged cause of action. 


a 


ving 


art- 
t on 
was 


+4 
23 
re- 
the 
1.50 


ort- 
the 
ant 
ing 
red 


ra- 
21, 


1d- 
he 
he 





} 





SO-CAL POTATO & ONION DISTR. v. BARR 1039 
Cite as 21 A.D. 1037 


CONCLUSIONS 


Respondent emphatically denies that the purchase price of the 
onions was $1.75 per bag, as alleged in the complaint. Respona- 
ent states that in a telephone conversation on Friday, August 1%, 
with complainant’s Mr. Seabaugh, he purchased 800 bags of 
onions from complainant at an agreed price of $1.50 per bag, to 
be shipped by truck on Saturday, August 19. Respondent says 
that he immediately dispatched a truck, which was in Los An- 
geles, to Mr. Seabaugh, who directed the driver to the loading 
point. Respondent further states that on Saturday morning while 
he was out of his office, Mr. Seabaugh called and said that he 
could not fill the order because the price had changed to $1.75 
per bag. Respondent states that he naturally assumed the driver 
would be notified of the attempted increase in price and that 
he waited all day Saturday, August 19, for a call from the 
driver. He states that he did not want the driver to load the 
onions at the higher price, but that he did not know where to 
contact him. Respondent further states that, notwithstanding the 
lack of approval of the increased price, Mr. Seabaugh loaded the 
truck and shipped the onions which arrived at respondent’s place 
of business on Monday morning, August 21. Respondent states 
that when the onions arrived, the driver reported that nothing 
had been said to him at shipping point regarding a change of 
price, or he would have phoned respondent for instructions. Re- 
spondent says that he then assumed Mr. Seabaugh had changed 
his mind about the increased price and was filling the order 
originally agreed upon. Respondent states that he, therefore, ac- 
cepted the onions in accordance with the original agreement, and 
that at no time did he agree to pay any price other than $1.50 
per bag. 

Complainant has submitted no evidence in support of its com- 
plaint. Respondent’s sworn answer and his sworn answering 
statement were submitted in support of respondent’s version of 
the transaction between the parties. Complainant’s informal 
complaint, which was a letter dated September 22, 1961, to Mr. 
J. Catlin of the Department’s Los Angeles office, is attached to 
the report of investigation and is a part of the evidence in this 
case. This letter states that, “Mr. Seabaugh called their office 
notifying that instead of a price of $1.60 that it would have to 
be $1.75.” ... It is clear from the statements of both parties, 
therefore, that the contract price of the onions was something 
less than $1.75. Complainant could not unilaterally change the 
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original agreement because of an advance in the market price of 
onions, or for any other reason, and bind respondent to a new 
agreement to which he had not consented 


It must be concluded that complainant has failed to sustain 
the burden of proof required of it to establish by competent evi- 
dence the allegations of its complaint. Under the circumstances, 
and in the absence of evidence to the contrary, we accept re- 
spondent’s version of the transaction. Since respondent has paid 
complainant the full agreed purchase price of the onions, that is, 
$1,200, we find that respondent owes complainant nothing. The 
complaint, therefore, should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 7986) 


Louis A. WESNOFSKE v. FARGO PoTATo Co., INc. PACA Docket 
No. 8609. Decided September 19, 1962. 


Contract Price—Liability 


The evidence substantiates complainant’s version of the transaction, and 
respondent is ordered to pay to complainant the balance of the contract 
price. 


Complainant and respondent, pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on September 11, 1961, 
and the formal complaint was filed on October 25, 1961. Com- 
plainant seeks an award of reparation in the amount of $450.12, 
which is alleged to be the unpaid balance of the total purchase 
price of two truckloads of potatoes sold to respondent during 
August 1961. 
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A copy of the formal complaint was served upon respondent 
on November 10, 1961. Respondent did not file an answer within 
the period allowed for that purpose. Subsequently, respondent 
filed a proposed answer and a motion to reopen the proceeding as 
provided by section 47.25(e) of the rules of practice. Copies of 
these documents were served upon complainant and he filed a 
reply. The presiding officer granted the motion and the answer 
was accepted for filing. 


In the answer received on December 24, 1961, respondent al- 
leges that the two loads of potatoes were purchased at the mar- 
ket price but that it was invoiced by complainant at far above 
the market price. Respondent denies any liability to complainant 
in excess of the amount already paid. 


Since the amount involved did not exceed $500, the shortened 
method of procedure was followed as provided in section 47.20 
of the rules of practice (7 CFR 47.20). Pursuant to this proce- 
dure, complainant filed an opening statement, respondent filed 
an answering statement, and complainant filed a statement in 
reply. 

FINDINGS OF FACT 


1. Complainant is an individual, Louis A. Wesnofske, whose 
address is 560 West Old Country Road, Hicksville, New York. 


2. Respondent, Fargo Potato Co., Inc., is a corporation whose 
address is 483 C Street, Boston, Massachusetts. At the time of 
the transactions involved herein, respondent was licensed under 


the act. 


3. On or about August 24, 1961, in the course of interstate 
commerce, complainant sold to respondent two truckloads of 
washed Chippewa potatoes. The first load was to consist of 2,000 
10-pound sacks, U.S. No. 1, Size A, at 33 cents per sack and 720 
25-pound sacks, U.S. No. 1, Size A, at 75 cents per sack, or a 
total price of $1,200, delivered to Stop & Shop Stores, Chicopee, 
Massachusetts. The second load was to consist of 1,000 10-pound 
sacks, U.S. No. 1, Size A, at 33 cents per sack, 400 50-pound 
sacks, U.S. No. 1, Size A, at $1.40 per sack, and 175 50-pound 
sacks of Jumbo potatoes at $1.60 per sack, or a total price of 
$1,170, delivered to respondent at Boston, Massachusetts. 


4. Pursuant to the foregoing contract, the first load of pota- 
toes was shipped by truck from Riverhead, New York, to re- 
spondent at Chicopee, Massachusetts. The second load was 
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shipped by truck from Bridgehampton, Long Island, to respond- 
ent at Boston, Massachusetts. The potatoes were in compliance 
with the contract in all respects and respondent accepted them 
without complaint. 


5. Complainant sent respondent an invoice on each load of 
potatoes. The total purchase price of the two loads is $2,370. Of 
this amount, respondent has paid complainant $1,964.88, leaving 
a balance due of $405.12. 


6. The formal complaint was filed on October 25, 1961, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The only dispute involved in this proceeding concerns the in- 
voice prices of the two loads of potatoes sold by complainant to 
respondent. Complainant claims that the invoice prices were 
agreed upon by the parties at the time of sale, those for the 
U.S. No. 1, Size A, potatoes being 33 cents per 10-pound sack, 
75 cents per 25-pound sack, and $1.40 per 50-pound sack and the 
price for Jumbos being $1.60 per 50-pound sack. On the other 
hand, respondent contends that the prices were to be the market 
prices on the date of sale, August 24, 1961, which were 28 cents, 
6114 cents, $1.10 and $1.40 per sack, respectively, and that upon 
receipt of the invoices, it telephoned complainant and objected 
to the invoice prices. 


Complainant’s position is substantiated by his verified state- 
ment. In addition, complainant submitted evidence showing the 
prices he paid for the potatoes which were delivered to respond- 
ent. The delivered cost to complainant of the U.S. No. 1, Size A, 
potatoes was 31 cents per 10-pound sack, 73 cents per 25-pound 
sack, and $1.35 per 50-pound sack, and for the Jumbos $1.55 
per 50-pound sack. Complainant also submitted evidence showing 
that on August 24, 1961, he sold 565 50-pound sacks of U.S. No. 
1, Size A, washed Chippewa potatoes to a buyer in Brooklyn, 
New York, at $1.175 per sack, f.o.b. Bridgehampton, New York. 
Since the freight to Boston from shipping point is 45 cents per 
hundredweight, the delivered cost to Boston would have been 
$1.40 per sack. 


Respondent submitted no evidence in support of its conten- 
tions. On the basis of the evidence of record, it is concluded that 
complainant has sustained the burden of proving the allegations 
of the complaint. 
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The failure of respondent to pay the balance of the total pur- 
chase price of the two truckloads of potatoes is in violation of 
section 2 of the act. Reparation should be awarded to complain- 


ant in the amount of $405.12, with interest. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, the sum of $405.12, with in- 
terest thereon at the rate of 5 percent per annum from October 
1, 1961. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 7987) 


Esco PoTATO, INC. v. H. JACOBS PoTaTo Co. PACA Docket No. 
8725. Decided September 20, 1962. 


Failure to Accept Delivery—Damages 


It is concluded that a binding contract for the purchase and sale of the 
potatoes was entered into by the parties and that respondent’s failure 
to accept delivery of the potatoes was a violation of the act. Complainant 


is awarded damages. 
Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed on March 9. 1962, complain- 
ant seeks reparation against respondent in the amount of $400, 
alleged to be the damage sustained as a result of respondent’s 
refusal to accept two carloads of seed potatoes sold to respondent 
in November 1961, for delivery during March 1962. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
April 20, 1962. A copy of the report of investigation was served 
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upon complainant on April 24, 1962. Copies of a supplemental 
report of investigation were served upon the parties on June 15, 
1962. 


Respondent filed an answer on April 25, 1962, denying that 
he purchased the potatoes, and denying that he entered into any 
contract with complainant which was legally binding on respond- 
ent. 


Since the amount involved herein is under $500, the issues are 
determined in accordance with the shortened method of proce- 
dure provided for in section 47.20 of the rules of practice (7 
CFR 47.20). Pursuant to such procedure, complainant filed an 
opening statement and requested that the complaint and attached 
exhibits be considered as a part thereof. Respondent filed an 
answering statement and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Esco Potato, Inc., is a corporation whose ad- 
dress is P. O. Box 151, Fort Kent, Maine. 


2. Respondent is an individual, Henry G. Jacobs, doing busi- 
ness as H. Jacobs Potato Co., whose address is Wickham Avenue, 
Mattituck, New York. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about November 2, 1961, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
two carloads of U. S. No. 1, Certified Blue Tag Katahdin seed 
potatoes, at an agreed price of $1.35 per 100-pound bag, f.o.b. 
Presque Isle, Maine, with the grade guaranteed to destination. 
The contract provided for shipment during March 1962, with 
shipping dates at the buyer’s option. The contract also provided 
for a deposit of $200 per car and the balance by sight drafts. 


4, The contract was negotiated by Stout Brothers, a broker- 
age firm in New York, New York. The broker issued and mailed 
to the parties a Confirmation of Sale, showing the terms of the 
agreement and stating written “CONTRACT TO FOLLOW.” 
The broker also prepared a written contract which was signed 
by complainant and mailed to respondent on November 8, 1961. 


5. On January 2, 1962, respondent returned to the broker 
the confirmation and the contract which respondent had not 
signed. Complainant returned the contract to respondent and, on 
January 26, 1962, wired respondent as follows: “IF SIGNED 
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SALES AGREEMENT AND DEPOSIT CHECK COVERING 
TWO CARS SEED POTATOES SOLD YOU NOVEMBER 2 
NOT RECEIVED BY FEBRUARY 1 CARS WILL BE RE- 
SOLD FOR YOUR ACCOUNT AND YOU WILL BE HELD 
LIABLE FOR DIFFERENCE.” 


6. Respondent failed to sign the contract and failed to pay 
the $200 per car deposit by February 1, 1962. Complainant 
resold the two cars of seed potatoes on February 7 and Febru- 
ary 14, 1962, for a net price of 95¢ per 100-pound bag, thus sus- 
taining a loss of $400 on the resale. 


7. The formal complaint was filed on March 9, 1962, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The initial question to be determined in this proceeding is 
whether the parties entered into a contract of purchase and sale. 
Respondent denies that he entered into a binding contract and 
takes the position that the oral negotiations between Stout Bro- 
thers, the broker, and respondent were preliminary to a sale, 
and were tentative and subject to written confirmation signed 
by respondent. Furthermore, respondent contends that the Con- 
firmation and the Sales Agreement forwarded to him by the 
broker must be viewed as an offer, which was never accepted by 
respondent since it was never signed by him. Respondent further 
claims that his position is supported by “the law requiring a 
signed instrument by the party to be charged, and by the ‘cus- 
toms and rules’ applicable to such transactions within the trade.” 


The investigation conducted by the Department developed the 
following facts: On or about October 25, 1961, the broker mailed 
a form letter to respondent giving the results of the broker’s 
survey of “the Maine potato situation,” and listing certain 
grades and kinds of sced potatoes, along with the prices, which 
the broker was in a position to procure for buyers of seed pota- 
toes. In response to this letter, respondent called the broker on 
or about November 2, 1961, and discussed the purchase of the 
two cars of seed potatoes involved herein. On the same date, Stout 
Brothers, the broker, issued and mailed a Confirmation of Sale 
for two cars of U.S. No. 1, Maine Certified Katahdin, seed pota- 
toes, each containing 500 100-pound bags, at $1.35 per bag, f.o.b. 
Presque Isle, Maine. Time of shipment was shown as during 
March 1962, with shipping dates at buyer’s option, and the 
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terms of payment were $200 deposit per car, balance sight drafts 
on North Fork Bank & Trust Company, Mattituck, New York. 
In bold type on the face of the confirmation were the words 
“Contract to Follow.” Printed at the bottom of the Confirmation 
of Sale were the words, “If this information is not correct, ad- 
vise immediately, otherwise this contract is binding.” On No- 
vember 8, 1961, the broker forwarded the written Sales Agree- 
ment to be signed by respondent and returned with a deposit of 
$200 per car. Respondent did not return the signed contract or 
make the $200 deposit, and the broker wrote respondent on No- 
vember 20, November 28, December 7, and December 21, 1961, 
reminding him that the signed Sales Agreement and the deposit 
for the two cars had not been received. On January 5, 1962, re- 
spondent telephoned the broker and repudiated the contract, 
stating that he did not consider a contract had been actually 
negotiated. Therefore, complainant wired respondent that if the 
signed Sales Agreement and deposit check on the two cars of 
seed potatoes were not received by February 1, the potatoes 
would be resold for respondent’s account and he would be held 
liable for any damages. 


The broker who handled the transaction involved herein, 
James B. Stout, stated under oath that Henry Jacobs agireed 
over the telephone to purchase the two carloads of potatoes on 
the terms set forth in the Confirmation of Sale. Despite the no- 
tation appearing on the face of the Confirmation of Sale stating 
that if the information and terms shown therein were not cor- 
rect, respondent was to advise the broker immediately, other- 
wise the contract was binding, and the fact that respondent was 
reminded on four different occasions before the end of the 
year to sign the contract and return it with his deposit check, 
he delayed for two months before taking any action to put com- 
plainant on notice that he did not consider the negotiations of 
November 2, 1961, as constituting a purchase and sale of the 
potatoes. Respondent stated in his answer that, “At the time of 
this supposed transaction, I was beset by illness and forced to 
curtail my business activities. Neither did I have the necessary 
funds to make purchases with even if I had so desired.” Not- 
withstanding this statement, respondent initiated the telephone 
call which resulted in the negotiations relating to the purchase 
and sale of potatoes. Having done so, it would seem that a rea- 
sonably prudent man would have notified the broker immediately 
upon receipt of the Confirmation of Sale if he did not consider 


— 


a i oe ee a, 


ESCO POTATO, INC. v. JACOBS 1047 
Cite as 21 A.D. 1043 


drafts that he had agreed to purchase the two cars of seed potatoes. In 
the case of Charles R, Allen, Inc. v. E. E. Willard, 15 A. D. 388, 


words we had a similar question where respondent refused to sign the 
nation written sales agreement for the purchase of seed potatoes, be- 
t, ad- cause he could buy them locally at a lower price. Despite his re- 
1 No- fusal to sign the contract, respondent was held to have pur- 
‘gree. chased the seed potatoes since the terms appearing on the Memo- 
sit of randum of Sale sent to him provided that “in the absence of the 
ct or execution of a more formal contract, the memorandum (of sale) 
| No- represented the agreement.” On the basis of the evidence in this 
1961, case, we conclude that a binding contract for the purchase and 
posit sale of the potatoes was entered into by the parties. 
sine We assume that respondent’s contention that his position is 
lally supported by the law requiring a signed instrument by the party 
the to be charged is a reliance upon the Statute of Frauds of the 
S of State of New York, where the offer made by complainant was 
toes accepted. The courts of the State of New York have expressly 
held that New York’s Statute of Frauds is procedural in nature. 


held 
In re Exeter Mfg. Co., 254 App. Div. 496, 5 N.Y.S. 2d 438. It 
has been consistently held that the Statute of Frauds of New 
York, being procedural rather than substantive in nature, is in- 


ein, 

eed applicable as a defense in proceedings under the act. Frank S. 
on Oliver & Son v. Edward Boker, Inc., 17 A. D. 868. 

no- 

ing It is concluded that respondent’s failure to accept delivery of 
or- the seed potatoes in accordance with the terms of the contract 
er- was a violation of section 2 of the act, for which complainant 
as should be awarded reparation. Complainant’s damages for the 
he unlawful rejection of the potatoes is the difference between the 
k, contract price and the net amount realized by complainant upon 
n- a prompt and proper resale of the potatoes. Both cars of pota- 
of toes were resold by complainant for a net price of 95¢ per bag. 
he This was 40¢ per bag less than the contract price and there 
of were 1,000 bags in the two carloads. Complainant, therefore, 


a? 4 sustained a loss on the two shipments of potatoes in the total 
y amount of $400. Complainant should be awarded reparation in 
4 that amount, with interest, and the facts should be published. 


a ORDER 


e 

Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $400, with 
interest thereon at the rate of 5 percent per annum from April 
1, 1962, until paid. 


=o 
1S TORTI 
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The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 7988) 


SIDNEY NEWMAN & Co., INC. v. WALLACE FRUIT & VEGETABLE 
CoMPANY. PACA Docket No. 8555. Decided September 21, 
1962. 


Joint Account Contract—Breach of Contract— 
Damages 


Since respondent admits that it failed to perform pursuant to the terms of 
the joint venture contract and since we have decided from the evidence 
that respondent’s defenses for its breach of the contract are without 
merit, complainant is awarded reparation for the amount of damages 
sustained as a result of respondent’s breach of the contract. 


Mr. Irving Coopersmith, of New York, New York, for complainant. Little, 
Humburch & Snedeker, of Edinburg, Texas, for respondent. Mr. James 
V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on January 23, 1961. The 
formal complaint was filed on September 5, 1961. Complainant 
seeks an award of reparation in the sum of $471.05, which is 
alleged to be due from respondent in connection with a joint 
account transaction entered into by the parties on November 2, 
1960, in connection with two carloads of peppers. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on October 2, 1961. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on October 3, 1961. Respondent 
filed an answer to the formal complaint on October 19, 1961, 
denying liability to complainant. 


Since the amount involved in this proceeding does not exceed 
$500, the issues are determined under the shortened method of 
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procedure provided in section 47.20 of the rules of practice (7 
CFR 47.20). Pursuant thereto complainant was given an oppor- 
tunity to file an opening statement, but did not do so. Respondent, 
however, filed an answering statement, and complainant filed a 
statement in reply. 


FINDINGS OF FACT 


1. Complainant, Sidney Newman & Co., Inc., is a corporation 
whose address is 364 Washington Street, New York, New York. 


2. Respondent is a partnership composed of James W. Wal- 
lace, James W. Wallace, Jr., Willard U. Wallace, Jack C. Wal- 
lace, and Mrs. Joseph Dizdar, doing business as Wallace Fruit & 
Vegetable Company, whose address is Post Office Box 929, Edin- 
burg, Texas. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On November 2, 1960, in the course of interstate com- 
merce, complainant and respondent entered into a joint account 
agreement whereby respondent in Texas agreed to ship to com- 
plainant in New York City two carloads of Texas peppers, Cali- 
fornia Wonder variety, with each car to contain 700 bushels 
packed in Ring Faced Tubs, at the joint account contract price of 
$1.50 per bushel, f.o.b. Texas. It was further agreed that the two 
shipments would be made by respondent on November 3 and 
November 5, 1960, respectively, weather permitting, and that 
the joint account agreement would not apply if the peppers to be 
shipped by respondent under the terms of the contract were not 
U.S. No. 1 grade on arrival at contract destination, New York 
City. 


4, Respondent made no shipments of peppers to complainant 
in accordance with the contract. 


5. An informal complaint was filed on January 23, 1961, 
which was within 9 months after the cause of action herein ac- 
crued. 

CONCLUSIONS 


Respondent in this proceeding admits the making of the joint 
account contract for the two carloads of peppers, as set forth in 
the formal complaint. It also admits that it failed to ship the 
peppers to complainant, as contemplated in this agreement. Re- 
spondent offers several defenses, however, for its failure to ship 


the peppers. 
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The first of respondent’s defenses is based upon its allegation 
that this was an f.o.b. transaction; that this term of the contract 
therefore made the implied warranty of suitable shipping condi- 
tion applicable in this transaction; that excessive rains during 
the growing season created in the peppers a condition which 
would not permit delivery of the peppers at destination without 
abnormal deterioration; that this circumstance made it impossi- 
ble for respondent to comply with the contract, since it would be 
breaching the implied warranty; and that respondent was there- 
fore relieved of its duty to ship peppers under the contract due 
to the limitation of “weather permitting” appearing in the con- 
tract. 


Respondent’s defense plea is fatally defective in several re- 
spects. In the first place, the f.o.b. terms of the contract herein 
applied only to price; the quality specified was on a delivered 
basis at New York City. Under these circumstances, the suitable 
shipping condition rule has no application. Anonymous, 8 A.D. 
744, Additionally, since this was a joint venture, the warranties 
normally implied in a contract of purchase and sale do not arise 
and are not applicable herein. Boler Fruit & Vegetable Co. V. 
Becker Fruit & Produce Co., 16 A.D. 426; D. L. Piazza Com- 
pany, Inc. V. Harshfield Brothers, 13 A.D. 521. Lastly, while 
respondent apparently construes the contractual limitation of 
“weather permitting’ as being that which is described in the 
paragraph immediately preceding, we cannot agree. From all 
the evidence, it is clear that the parties intended that respondent 
should ship peppers to complainant on two separate dates, No- 
vember 3 and November 5, 1960, and that shipment on these 
dates should be made unless adverse or inclement weather on 
those dates, or either of them, would have made such shipments 
impractical, and it is so concluded. 


Respondent next alleges that the contract herein was nego- 
tiated under a mutual mistake of fact, since each party, at the 
time that the contract was negotiated, believed that there were 
peppers available to respondent in suitable shipping condition} 
capable of carrying from shipping point in Texas to contract 
destination in New York City without abnormal deterioration. 
Respondent alleges that this mutual mistake of fact under which 
the parties labored relieved respondent of its duty to ship such 
peppers. 


As we have already stated, the implied warranty of suitable 
shipping condition has no application in this proceeding. But 


“— 


EE ter 





ration 
itract 
ondi- 
uring 
vhich 
thout 
0Ssi- 
Id be 
here- 
, due 

con- 


l re- 
rein 
ered 
‘able 
A.D. 
ities 
ise 


hile 


go- 
the 
are 
on,! 
uct 


ch 


le 
ut 


SIDNEY NEWMAN & CO. v. WALLACE FRUIT & VEG. 1051 
Cite as 21 A.D. 1048 


even if this were not the case, it is our conclusion that respond- 
ent has failed to prove, by a preponderance of the evidence, that 
peppers meeting contract requirements were not available to it 
for shipment to complainant to New York. Accordingly, we con- 
clude that this defense raised by respondent, whether under the 
label of mutual mistake of fact, or impossibility of performance, 
or whatever, is without merit. 


Respondent’s next defense is its allegation that the contract 
between the parties was abandoned after respondent notified 
complainant of its inability to ship the peppers. Respondent, in 
its answering statement, stated that complainant, prior to No- 
vember 5, 1960, was notified by the broker that respondent 
wanted to cancel the contract on the two carloads of peppers and 
that complainant agreed to the cancellation at that time. Com- 
plainant, in the statement in reply, denied that it knew of any 
cancellation of the contract or that it had agreed to same. 


Respondent, as the party alleging the abandonment and can- 
cellation of the contract, has the burden of proving its allegation 
by a preponderance of the evidence. In our opinion it has failed 
to sustain this burden, and it is concluded that the contract re- 
mained in effect. 


Since respondent admits that it failed to perform pursuant to 
the terms of the joint venture contract entered into between the 
parties, and since we have concluded that the defenses raised by 
respondent in excuse of the breach are without merit, we next 
consider the damages sustained by complainant as the result of 
respondent’s breach. Quite clearly the measure of such damages 
under the circumstances here is one-half of the difference be- 
tween the total costs of the joint venture and the total amount 
which would have been realized on resale. 


Under the contract, it was contemplated that two 700-bushel 
carloads would be shipped, at an agreed joint venture contract 
cost of $1.50 per bushel, for a total contract cost of $2,100. In 
connection with the freight costs and other expenses which 
would have been incurred in connection with these two ship- 
ments, respondent, in its answering statement, offers in evidence 
an accounting dated November 18, 1960, rendered by complain- 
ant to respondent in connection with 700 bushels of peppers 
purportedly shipped from Texas by respondent to complainant in 
New York City in car PFE 43669. This accounting shows freight 
charges on this carload of $650.22, cartage charges of $115.50, 
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and handling charges of $35, for a total of $800.72. We accept 
these charges, $800.72, as indicative of the costs and expenses 
of each of the two carloads involved herein, or a total of 
$1,601.44 for the two carloads involved herein. Adding this 
figure, $1,601.44 to the agreed contract cost of the two carloads, 
$2,100, gives us anticipated total expenses of $3,701.44 in con- 
nection with these two loads. 


The evidence establishes that the two carloads contemplated 
herein, had they been shipped on the dates of November 3 and 
November 5, 1960, as specified in the contract, would have been 
ready for market in New York City on November 9 and Novem- 
ber 14, respectively. The Federal Market News Service Reports 
for New York City quote prices for Texas Peppers, California 
Wonder variety, similar to those meeting contract requirements 
at that place on November 9, 1960, and November 14, 1960, at 
$2.50 - $3.00 and - $3.25 - $3.50 per bushel, on the respective 
dates in question. Respondent denies that these quotations are 
representative of the prices which peppers meeting contract re- 
quirements would have brought. Instead, respondent urges us to 
accept the results of its sales, purporting to have been made in 
New York City, of two carloads of peppers, each containing 700 
bushels, on November 9 and November 14, 1960, with the No- 
vember 9 sales realizing $2.25 per bushel and the November 14 
sale being made at $3.00 per bushel. Comparing respondent’s 
sales results with the prices quoted in the Market News Service 
Reports for the respective dates, we note that in each case the 
proceeds realized by respondent on resale were 25¢ per bushel 
less than the lowest figure quoted in the Federal Market News 
Service Reports. These figures lose their force and significance, 
however, when it is realized that there is no showing by respond- 
ent that these peppers were the same as, and would have met 
the requirements of, the joint account contract. 


On a review of all the evidence, we adopt the quotations from 
the Federal Market News Service Reports for November 9 and 
November 14 as evidence of the value the peppers would have 
had had they been shipped under the contract. The Federal Market 
News Service Reports reflect information concerning all sales on 
the market for that day, rather than being confined to one car- 
load sold on each of two days, and with this broad base would 
be more likely to be representative of the general financial com- 
plexion of the market than would the more restricted informa- 
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tion available to respondent from its single sale on each of the 
two days in question. 

Since the Federal Market News Service Reports as quoted are 
based on lIess-than-carlot quantities, and since it appears that 
there was no understanding between the parties that the two 
carloads involved herein were to be sold on this basis, we take 
the lowest price announced in the Reports for bushels of Texas 
peppers as being indicative of the carlot value. This price we 
find to be $2.50 for November 9 and $3.25 for November 14, 
1960. Multiplying 700 bushels by $2.50, and 700 bushels by 
$3.25, we arrive at a total of $4,025, representing the value at 
New York of peppers meeting contract requirements on these 
dates. Subtracting the expenses of $3,701.44 from this amount, 
we get a difference of $323.56. Dividing this difference in half 
gives us $161.78, which is the amount of damages suffered by 
complainant as the result of respondent’s breach of contract in 
failing to ship the two carloads of peppers as agreed between 
the parties on November 2, 1960. Respondent’s breach of con- 
tract was in violation of section 2 of the act, for which repara- 
tion of $161.78 should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $161.78, with interest at the 
rate of 5 percent per annum from December 1, 1960, until paid. 


The facts and circumstances shall be published and copies of 
this order shall be served upon the parties. 


(No. 7989) 


MICHAEL SANTELLI & SONS v. SAMUEL H. RUBENSTEIN. PACA 
Docket No. 8738. Decided September 24, 1962. 


Contract Price—Liability 


Respondent is ordered to pay to complainant the balance of the contract 
price due on this transaction. 


Complainant pro se. Mr. William R. Smith, of Salem, New Jersey, for re- 
spondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on November 13, 1961. 
The formal complaint was filed on February 28, 1962. Complain- 
ant seeks to recover $381.30, which is alleged to be the unpaid 
balance due from respondent in connection with the sale to re- 
spondent by complainant of six truckloads of sweet potatoes dur- 
ing October 1961. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 17, 1962. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on the same date. Respondent filed 
an answer to the formal complaint on May 7, 1962, denying that 
there was any balance due complainant in connection with these 
transactions. 


Since the amount involved in this proceeding does not exceed 
$500, the issues are determined under the shortened method of 
procedure provided in section 47.20 of the rules of practice (7 
CFR 47.20). Pursuant thereto, complainant filed an opening 
statement. Respondent filed no answering statement, though 
given adequate opportunity in which to do so. 


FINDINGS OF FACT 


1. Complainant is an individual, Michael Santelli, doing busi- 
ness as Michael Santelli & Sons, whose address is 125 Middle 
Road, Hammonton, New Jersey. 


2. Respondent is an individual, Samuel H. Rubenstein, whose 
address is Elmer, New Jersey. At the time of the transactions 
involved herein, respondent was not licensed under the act, but 
was subject to license. 


3. Between the dates of October 13 and October 26, 1961, 
inclusive, complainant sold to respondent, in contemplation of 
movement in interstate commerce, six truckloads of sweet pota- 
toes, as set forth below, at the agreed price of $1.55 per bushel, 
f.o.b. Hammonton, New Jersey. 
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No. F.O.B. Price 
Date of Sale Bushels per Bushel Extention 
Oct. 18, 1961 784 $1.55 $1,215.20 
“ 17, 1961 492 1.55 762.60 
“« 18, 1961 1372 1.55 2,126.60 
“ 20, 1961 670 1.55 1,038.50 
“« 9265, 1961 633 1.55 981.15 
“ 26, 1961 602 1.55 933.10 

45538 $7,057.15 


4. On the respective dates shown in Finding of Fact No. 3, 
complainant loaded potatoes meeting contract requirements onto 
trucks supplied by respondent. 


5. Respondent accepted the potatoes in question and has paid 
complainant $6,675.85 therefor. 


6. The formal complaint was filed within 9 months after the 
causes of action herein accrued. 


CONCLUSIONS 


Complainant alleges that he sold respondent 4,553 bushels of 
potatoes in bulk during October 1961, but that respondent has 
failed to pay the total purchase price therefor, and that a bal- 
ance is due and owing of $381.30. Respondent, in his answer to 
the formal complaint, admits that the contract called for 4,553 
bushels of sweet potatoes and further admits receiving the six 
truckloads of sweet potatoes herein. Respondent, however, al- 
leges that these loads contained a total of only 4,307 bushels of 
sweet potatoes, computed at 48 pounds to the bushel, as required 
by custom and by the agreement between the parties, for which 
respondent paid complainant the agreed price of $1.55 per bushel, 
or a total of $6,675.85. 


As the party affirmatively alleging that the bushels involved 
herein were to consist of 48 pounds each, both by virtue of cus- 
tom as well as by express agreement of the parties, the burden 
rests upon respondent to prove such allegation by a preponder- 
ance of the evidence. DeMarco Company, Inc. v. Louis Gubel, 10 
A.D, 24. 

Respondent filed no answering statement in this proceeding, so 
that the only evidence to be considered in his behalf is that con- 
tained in the report of investigation. Nothing can be found in 
the report of investigation, however, that is probative of the 
fact that bushels of sweet potatoes customarily weigh 48 pounds. 
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We are therefore left with only respondent’s statement to this 
effect. This is insufficient to sustain his burden of proof in this 
regard, for as we have said in the past: “The existence of a cus- 
tom can only be proved by numerous instances of actual practices 
and not by the opinion of a witness.” Spada Distributing Co., 
Inc. v. Frank Kenworthy Company, 17 A.D. 347. 


As we have stated previously, respondent contends that, aside 
from the custom of the trade, the parties expressly agreed that 
the potatoes were to weigh 48 pounds to the bushel. Turning to 
the report of investigation, which is the only evidence available 
to respondent in the absence of an answering statement, we find 
a quote from the statement of one John Cassella of Swedesboro, 
New Jersey. This witness, who was allegedly present at the time 
complainant and respondent made their agreement with respect 
to the purchases herein, told the Department’s representative 
that: 

‘“.. . in my presence Rubenstein told Santelli to be sure 
the bushels were full since he was working on a small 
margin and wanted to come out O.K. on them. As to 
further arrangements between them, I would not 
know.” 


Cassella’s comment is not inconsistent with complainant’s 
sworn statement, that the agreement between the parties called 
for “heaped full bushels” and that that is what respondent got. 
Moreover, we do not think that Cassella’s statement supports re- 
spondent’s allegation to the effect that the bushels were war- 
ranted by complainant to weigh 48 pounds. Accordingly, we con- 
clude that respondent has failed to prove, either by virtue of 
custom or by express contractual agreement, that the sweet po- 
tatoes sold to respondent were to weigh 48 pounds to the bushel. 


The agreed contract price for the 4,553 bushels of sweet pota- 
toes was $7,057.15, f.o.b. Hammonton, New Jersey. Respondent 
paid $6,675.85 to complainant on account of these transactions, 
leaving $381.30 due and owing. Respondent’s failure to pay this 
sum is in violation of section 2 of the act, for which reparation 
should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $381.30, with interest thereon 
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at the rate of 5 percent per annum from December 1, 1961, until 
paid. 


The facts and circumstances herein shall be published and 
copies of this order shall be served upon the parties. 


(No. 7990) 


FRANK FINE COMPANY v. J. C. SPIVEY Co. PACA Docket No. 
7968. Decided September 25, 1962. 


Interim Order 


Complainant agreed to accept the amount offered by respondent as full and 
final settlement of the controversy. The proceeding is held in abeyance 
to give respondent an opportunity to pay the agreed amount. 

Mr. Jack E. Ackerman, of West Palm Beach, Florida, for complainant. Mr. 
Leonard C. Collins, of Washingon, D. C., for respondent. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on June 26, 1959, and 
the formal complaint was filed on March 30, 1960. Complainant 
seeks reparation of $3,990, which amount is alleged to be the 
purchase price of a carload of tomatoes sold by complainant to 
respondent on or about June 9, 1959. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 11, 1960. On the 
same day, a copy of the report of investigation and a copy of 
the complaint were served upon respondent. Respondent filed an 
answer on April 25, 1960, admitting that the tomatoes were pur- 
chased by his agent, Bob Hair, but denying that Hair inspected 
the tomatoes prior to buying them. Respondent alleges that the 
contract called for the tomatoes to grade U.S. No. 2 on arrival at 
Washington, D. C. and that the tomatoes were in transit at the 
time of purchase. Respondent further alleges that the tomatoes 
were not U.S. No. 2 on arrival; that he wired complainant he 
would pay $1 a box or handle for complainant’s account; that 
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complainant advised respondent by telephone to sell the tomatoes 
for complainant’s account; and that the tomatoes were sold and 
the net proceeds of $1,632.47 were tendered to complainant but 
were refused. Respondent requested an oral hearing. Complainant 
filed an amendment to the complainant on June 13, 1960, and a 
copy thereof was served upon respondent. 

The oral hearing was held at Washington, D. C., on April 25, 
1962. Both parties were represented by counsel. One witness 
testified for complainant and two witnesses testified for respond- 
ent. Two depositions offered by complainant were received in 
evidence. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Pat M. Fine 
and J. Frank Fine, doing business as Frank Fine Company, 
whose address is 317 Palmetto Street, West Palm Beach, Florida. 


2. Respondent is an individual, John C. Spivey, doing busi- 
ness as J. C. Spivey Co., whose address is 1399 Fifth Street, 
N. E., Washington, D. C. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On June 10, 1959, in the course of interstate commerce, 
complainant and respondent contracted for the sale by complain- 
ant and the purchase by respondent of one carload of U.S. No. 2 
tomatoes of approximately 798 60-pound crates, sizes 5x6 and 
6x6, at the agreed price of $5 per crate, f.o.b. Charleston, South 
Carolina. 


4, Pursuant to the foregoing contract, complainant loaded 486 
crates of size 5x6 and 312 crates of 6x6 U.S. No. 2 tomatoes in 
car WFEX 67112 at Harrison, South Carolina. The car was 
shipped at about 11 p.m., June 10, and arrived at Washington, 
D. C. at 4 p.m., June 12. The car was placed at 5:45 a.m., June 
13, and respondent was notified at 8 a.m. the same day. On June 
10, 1959, complainant sent respondent an invoice for the total 
purchase price of $3,990. 

5. On Monday, June 15, respondent ordered a Federal inspec- 


tion of the tomatoes and such inspection was made the same day 
at 2:45 p.m. The certificate reads in pertinent part as follows: 


“Condition of equipment: Hatch covers closed. Plugs 
in. Bunkers: filled with ice to within approximately 314 
feet from top. 
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“Products inspected: Tomatoes in wirebound crates, no 
distinguishing marks. Crates marked to denote size. 
“Condition of load: Through load. 6 layers, 7 rows. 
“Condition of pack. Well filled. 

“Temperature of product: At doorway, top 62 deg., 
bottom 43 deg. F. 

“Size: Jumber pack, 5x6 and 6x6 sizes noted. Size not 
determined. 

“Quality: Clean, well developed, reasonably well to well 
formed, slightly rough to smooth. Serious damage by 
grade defects average 3%, chiefly misshapened and 
scars. 

“Condition: Average approximately 20% mature green, 
30% turning, 20% ripe, from 6 to 50% averaging ap- 
proximately 20% soft. From 4 to 12% average 8% seri- 
ous damage by sunken discolored areas generally oc- 
curring over shoulders. From 2 to 30% averaging ap- 
proximately 8% Watery Rot, mostly advanced stages of 
development. 

“Grade: Now fails to grade U.S. No. 2 only account soft 
and decay in excess of tolerance. 

“Remarks: Inspection and Certificate restricted to the 
product and lading in all layers between doors and top 
layer in remainder of load. Applicant request grade de- 
termined on U.S. No. 2 basis.” 


“CAR TOMATOES WFEX 67112 GOVERNMENT IN- 
SPECTION AVERAGE 20 PER CENT GREEN 30 
PER CENT TURNING 20 PER CENT RIPE FROM 
6 TO 50 PER CENT AVERAGE 20 PER CENT SOFT 
AVERAGE 8 PER CENT DECAY 8 PER CENT 
SHOULDER SCARS REJECT WILL HANDLE FOR 
YOUR ACCOUNT OR PAY $2.00 BOX FOB.” 


“RE CAR WFEX 67112 THIS CAR SOLD YOU FOB 
BASES US NUMBER 2 GRADE CHARLESTON SO 
CAROLINA $5.00 FAR AS WE ARE CONCERNED 
THIS CAR BELONG TO YOU AND UP TO YOU TO 


1059 


6. Respondent sent complainant the following telegram at 
4:38 p.m., June 15: 


At 6 p.m., June 15, complainant sent respondent the following 
telegram in reply: 
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MAKE THIS POSITION WILL BE GLAD TO MAKE 
SETTLEMENT ON BASES DECAY FACTOR IN 
CAR CANNOT BE RESPONSIBLE FOR CONDITION 
FACTOR RIPE AND TURNING RIPE ALSO TEMP- 
ERATURE IN CAR ON ARRIVAL SUGGEST YOU 
FILE CLAIM WITH RAILROAD.” 


This telegram was followed by one sent by complainant at 7:26 
a.m., June 16: 


“DISREGARD PREVIOUS WIRE SENT TO YOU IN 
ERROR WESTERN UNION WILL CONFIRM WILL 
MAKE REASONABLE ADJUSTMENT BASES IN- 
SPECTION.” 


7. Respondent resold the tomatoes for gross proceeds of 
$2,076.75. On June 29, 1959, respondent sent complainant an 
accounting showing net proceeds of $1,632.47, after deducting 
$379.56 for freight, $52.72 for ice and $12 for inspection. 


8. On July 1, 1959, complainant agreed to accept and re- 
spondent agreed to pay $1,632.47 in full and final settlement of 
the tomatoes in car WFEX 67112. Pursuant to this agreement, 
respondent’s check for $1,632.47 was sent to complainant. Sub- 
sequent to July 17, 1959, the uncashed check was returned by 
complainant through the Department to respondent. 


9. The informal complaint was filed on June 26, 1959, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


There are several minor differences between the parties con- 
cerning the purchase and sale of the tomatoes involved herein. 
For example, complainant contends that the contract was en- 
tered into on June 9 or 10, 1959, at complainant’s place of busi- 
ness at Harrison, South Carolina, which is about 15 miles from 
Charleston, whereas respondent contends that the contract was 
entered into on June 11, after the tomatoes had been shipped, in 
a telephone conversation between respondent at Washington, 
D. C. and Albert M. Hair, respondent’s agent, and Verl Honey, 
who were at a trailer park in Charleston, South Carolina. Such 
differences have been resolved in complainant’s favor. Complain- 
ant’s invoice is dated June 10, 1959, so the probability is that 
the contract was entered into on that date. 
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The principal contention here is whether the tomatoes were to 
be U.S. No. 2 at the time of shipment or at the time of arrival. 
Complainant contends that the contract called for the tomatoes 
to be U,S. No. 2 when shipped and that the deterioration com- 
plained of by respondent on arrival of the tomatoes resulted 
from the fact that the car, over complainant’s objection, was 
loaded on Hair’s instructions with 798 boxes of tomatoes instead 
of the customary 500 to 523 boxes. Respondent contends that it 
was agreed the tomatoes were to be of that grade on arrival, 
and that the number of boxes loaded in the car was not unusual 
and had no bearing whatever on the condition of the tomatoes in 
transit. For the reason which will appear hereinafter, it is un- 
necessary to consider these issues. 


At the oral hearing, respondent testified that on July 1, 1959, 
a Department investigator was present at his place of business 
to discuss the complaint; that the investigator talked to J. Frank 
Fine on the telephone, after which he told respondent that Fine 
had agreed to accept $1,632.47 in full settlement; and that re- 
spondent gave the investigator a check in that amount. While 
Fine admitted having a telephone conversation with the inves- 
tigator concerning the $1,632.47, he denied agreeing to accept 
such amount as full settlement. Fine testified “I told him that I 
had a partner and that if Mr. Spivey would tender the check to 
us, that I would discuss it with my partner and I felt if my 
partner and myself decided to take the money, the $1,600.00, 
we would cash the check. If not, I would send it back.” 


The report of investigation prepared by the Department in- 
cludes a statement by the investigator dated October 30, 1959, 
which is part of the evidence in this proceeding by reason of 
section 47.7 of the rules of practice. It appears from this state- 
ment that on July 1, 1959, he discussed the complaint with re- 
spondent in the latter’s office and then with complainant on the 
telephone. The statement reads in part as follows: 

“Inasmuch as complainant stated that he would accept 
respondent’s check in the amount of $1,632.47 as full 
and final settlement of this controversy, I obtained re- 
spondent’s check number 14922 dated July 1, 1959, 
made payable to complainant in the above-mentioned 
amount, which was forwarded to complainant.” 


The report of investigation also includes a copy of a letter 
from J. Frank Fine to the Department dated July 17, 1959, 
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asking that respondent be requested to release his check as an 
undisputed amount. It further appears from the report that re- 
spondent refused this request and that the check was returned 
to the Department at some undisclosed date and was forwarded 
to respondent. 


On the basis of the evidence, we are convinced that J. Frank 
Fine agreed to accept the sum of $1,632.47 as full and final 
settlement of the controversy. Accordingly, it is concluded that 
respondent’s liability will be satisfied upon the payment to com- 
plainant of $1,632.47, without interest. In order to give respond- 
ent an opportunity to settle this liability to complainant on the 
basis indicated, this proceeding shall be held in abeyance for the 
time being. If respondent does not within a reasonable time 
tender payment of $1,632.47, such failure will be a violation of 
section 2 of the act. 


ORDER 


This proceeding is held in abeyance pending the issuance of a 
further order herein. 


Copies hereof shall be served upon the parties. 


(No. 7991) 


Rocco CIPOLLA v. DOMINICK PETTINELLA & SONS. PACA Docket 
No. 8521. Decided September 28, 1962. 


Defense—Failure to Prove—Liability 


Respondent failed to prove by a preponderance of the evidence that com- 
plainant agreed to bear the packing costs and therefore respondent is 
liable to complainant for the balance of the contract price. 


Complainant pro se. Murray & Williams, of Batavia, New York, for re- 
spondent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on May 1, 1961, and the 
formal complaint was filed on July 19, 1961. Complainant re- 
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quests an award of reparation in the sum of $1,076.90, which 
is alleged to be the unpaid balance of the purchase price of 
6,998 crates of onions sold to respondent by complainant in 


February 1961. 


A copy of the formal complaint was served upon respondent 
on August 7, 1961. Respondent failed to file an answer to the 
complaint within the time allotted for this purpose. Respondent 
subsequently filed a motion to reopen the proceeding after de- 
fault as provided in section 47.25(e) of the rules of practice (7 
CFR 47.25(e)). This motion was granted and respondent was 
given the opportunity to file an answer to the formal complaint. 
No answer was filed and on December 21, 1961, the Judicial Of- 
ficer issued an order awarding reparation to complainant against 
respondent. Copies of this order were served upon complainant 


and respondent. 


On January 10, 1962, respondent requested an extension of 
time within which to file a motion to reopen the proceeding. 
An order was issued staying the order of December 21, 1961, 
and giving respondent until January 26, 1962, to file such mo- 
tion. The motion and a proposed answer were filed on January 
26, 1962. Copies thereof were served upon complainant, who 
objected to the granting of the motion. On February 23, 1962, 
an order was issued vacating the prior order and allowing the 
filing of the answer. 


Respondent in its answer denies liability to complainant. While 
respondent admits buying the onions from complainant, it al- 
leges that under the contract complainant was to assume the 
various expenses incurred by respondent in grading and packing 
the onions and that complainant has been paid the agreed price 
less such expenses. 

Since neither party requested an oral hearing, the shortened 
method of procedure was followed, as provided in section 47.20 
of the rules of practice (7 CFR 47.20). Complainant filed an 
opening statement and respondent adopted its verified answer as 
its answering statement. 


FINDINGS OF FACT 


1. Complainant, Rocco Cipolla, is an individual whose address 
is 1127 West 29th Street, Erie, Pennsylvania. 


2. Respondent is a partnership composed of Dominick Pettin- 








1064 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 21 A.D. 1062 


ella and Theresa F. Pettinella, doing business as Dominick Pet- 
tinella & Sons, whose address is 28 Swan Street, Batavia, New 
York. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 


3. On November 17, 1960, in the course of interstate com- 
merce, respondent sold to complainant 376 large pallet boxes of 
onions under the terms of the following written and signed 
agreement: 


“Rocco Cipolla has purchased 376 large pallet boxes of 
onions. The 375 pallet boxes are equivalent to 6998-55+ 
crates of onions. Storage is paid in full. Grading, truck- 
ing or any other expense is to be Rocco Cipolla’s re- 
sponsibility. These onions are stored at Barre Center, 
New York. The full price of these onions is .80 per 
crate. 


“6998 crates of onions at .80 per crate $5598.40. Paid 
in full November 17, 1960, Check 6417.” 


4. In the first week of February 1961, contemplating ship- 
ment in interstate commerce, complainant sold to respondent in 
three separate transactions the onions in the quantities and at 
the prices appearing below which had been packed in 50-pound 
bags by respondent at its expense from the lot of onions which 
was the subject of the November 17, 1960, transaction. 


2000 50-pound bags at 75¢ per bag — $1,500.00 
3000 50-pound bags at 50¢ per bag — $1,500.00 
2270 50-pound bags at 62%2¢ per bag— $1,418.75 


7270 50-pound bags $4,418.75 





5. On April 25, 1961, respondent sent complainant a letter 
showing the total price of $4,418.75, less trucking charges to the 
packing house of $349.90, and less packing expenses including 
grading, loading and cleaning of $727, for a net balance of 
$3,341.85. This latter amount has been paid to complainant leav- 
ing a balance due of $1,076.90 on the February 1961 contract. 


6. The informal complaint was filed on May 1, 1961, which 
was within 9 months after the cause of action herein accrued. 
CONCLUSIONS 


There is no dispute that on or about November 17, 1960, re- 
spondent sold to complainant 376 large pallet boxes of onions for 


Oe 





~ aft & FSD 


ck Pet. 
A, N ew 
Spond- 


> COM- 
xes of 
signed 


hip- 
t in 
| at 
ind 
ich 


CIPOLLA v. PETTINELLA 1065 
Cite as 21 A.D. 1062 


a total price $5,598.40 which amount was paid by complainant. 
Likewise, there is no dispute that during the first week in Febru- 
ary 1961, complainant sold back to respondent, in three separate 
transactions, the same onions which were still in storage. The 
controversy here concerns the February contracts. 


Respondent states that it purchased the onions with the full 
understanding and agreement that complainant would bear any 
expense incurred by respondent for trucking, grading, and pack- 
ing the onions, and that complainant instructed respondent to 
employ the necessary parties to truck, grade, and pack said 
onions and to deduct the expenses thereof from the purchase 
price. On the other hand, complainant states that each of the 
three transactions was an outright sale with payment to be made 
on the number of 50-pound bags packed out by respondent, and 
that complainant was to stand any shrinkage and respondent 
was to do its own packing. Complainant contends further that at 
no time did he agree or respondent suggest that complainant pay 
the packing and other charges. 


Although the evidence is not too clear, apparently it was 
the initial understanding of the parties that respondent 
would pack the same onions which were the subject of the 
November contract and purchase those packed at prices to be 
subsequently agreed upon. It is not explained whether the 
onions were to be packed out on the basis of any particular 
grade, quality or condition or how the different prices were 
arrived at. The contract of November 17, 1960, covered ap- 
proximately 384,890 pounds of onions whereas respondent 
packed out 7,270 50-pound bags or 363,500 pounds. Presumably 
the differences between these figures, about 21,390 pounds, repre- 
sents the loss in packing because of poor quality and condition 
and such onions were dumped. 


r 

Since respondent alleged that complainant agreed to bear the 
costs incident to packing, it had the burden of proving such alle- 
gation by a preponderance of the evidence. On the basis of the 
evidence submitted, we are unable to say that respondent has 
sustained this burden. 


Accordingly, it is concluded that the failure of respondent to 
pay complainant $1,076.90, the balance of the total price, is in 
violation of section 2 of the act. Reparation should be awarded 
to complainant in that amount, with interest. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant as reparation, the sum of $1,076.90, with in- 
terest thereon at the rate of 5 percent per annum from March 
1, 1961, until paid. 

The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7992) 


PACA Docket No. 8560. Dismissed September 7, 1962, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7993) 


PACA Docket No. 8659. Dismissed September 26, 1962, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7994) 


PACA Docket No. 8813. Dismissed September 26, 1962, by 
Thomas J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 7995) 


Coy’s COLD STORAGE v. A. D. DINO. PACA Docket No. 8815. 
Reparation of $811.85 with 5 percent interest from December 
1, 1961, awarded complainant against respondent in order 


issued September 7, 1962, by Thomas J. Flavin, Judicial Of- 
ficer. 
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(No. 7996) 


DASHER PRODUCE COMPANY v. HUGH CUNNINGHAM. PACA 
Docket No. 8821. Reparation of $757.50 with 5 percent inter- 
est from November 1, 1961, awarded complainant against 
respondent in order issued September 17, 1962, by Thomas J. 


Flavin, Judicial Officer. 


(No. 7997) 


JOHNNY O’GRADY Co. v. JOHN R. MARTIN. PACA Docket No. 
8822. Reparation of $256.70 with 5 percent interest from June 
1, 1961, awarded complainant against respondent in order is- 
sued September 17, 1962, by Thomas J. Flavin, Judicial Of- 


ficer. 


(No. 7998) 


WALKER BROS. PRODUCE Co., INC. v. SEGARI FRUIT Co. PACA 
Docket No. 8820. Reparation of $603.75 with 5 percent inter- 
est from December 1, 1961, awarded complainant against 
respondent in order issued September 17, 1962, by Thomas J. 


Flavin, Judicial Officer. 


(No. 7999) 


JOSEPH HARICH v. CORNETT DISTRIBUTORS, INC. PACA Docket 
No. 8818. Reparation of $6,765.01 with 5 percent interest from 
August 1, 1961, awarded complainant against respondent in 
order issued September 20, 1962, by Thomas J. Flavin, Ju- 


dicial Officer. 


(No. 8000) 


REESE SALES COMPANY v. WASHINGTON APPLE SERVICE. PACA 
Docket No. 8823. Reparation of $3,231.25 with 5 percent inter- 
est from April 1, 1962, awarded complainant against re- 
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spondent in order issued September 20, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8001) 


YOSHINO PRODUCE COMPANY, INC. v. MEL BOZARTH AND SAN: 
FILIPPO Bros. PACA Docket No. 8810. Reparation of $1,484.50 
with 5 percent interest from October 1, 1961, awarded com- 
plainant against respondents in order issued September 21, 
1962, by Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 8002) 


FRED R. BRIGHT CO., INCORPORATED v. THOMAS J. HOLT Com- 
PANY. PACA Docket No. 8610. Order issued September 6, 
1962, by Thomas J. Flavin, Judicial Officer. 


(No. 8003) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. STEWART PRODUCE 
CoMPANY. PACA Docket No. 8361. Order issued September 
10, 1962, by Thomas J. Flavin, Judicial Officer. 


COURT DECISIONS 


UNITED STATES OF AMERICA v, LEHIGH VALLEY COOPERATIVE 
FARMERS AND SUNCREST FARMS, INC.: LEHIGH VALLEY CO0- 
OPERATIVE FARMERS, INC. v. ORVILLE L, FREEMAN, SECRETARY 
OF AGRICULTURE OF THE UNITED STATES OF AMERICA: and 
SUNCREST FARMS, INC. v. ORVILLE L. FREEMAN, SECRETARY OF 
AGRICULTURE OF THE UNITED STATES OF AMERICA. Decided 
August 29, 1962. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


Civil Action 
No. 23268 
No. 26048 
No. 26109 


FINAL JUDGMENT 


CLARY, J. 


The above entitled actions, having been consolidated and hav- 
ing been remanded to this Court by the United State Supreme 
Court for further proceedings consistent with the Opinion ren- 
dered by said Court in this case on June 4, 1962, and Counsel 
for both Plaintiffs and Defendants having presented their sug- 
gestions and recommendations to this Court, and a Rule to Show 
Cause (dated August 2, 1962) having been issued and a reply 
having been made, and counsel for all parties having agreed, and 
pursuant thereto, it is now 


ORDERED, ADJUDGED AND DECREED 


1. That the Order to Show Cause be and it is hereby vacated. 


2. That the application of the compensatory payment pro- 
visions of Order No. 2, specifically paragraphs (b) (2), (b) (3) 
and (b)(4) of Section 1002.83 (formerly 927.83) is and has 
been invalid and not in accordance with law. 


3. That the Complaint in the United States of America v. 
Lehigh Valley Cooperative Farmers and Suncrest Farms Inc., 
Civil Action No. 23268, be and it is hereby dismissed; and the 
preliminary injunction issued by the Court on October 4, 1957 
in this case be and it is hereby vacated and dissolved; and that 
the Defendants be allowed to withdraw all monies heretofore 
paid by them into the Registry of this Court pursuant to the 
injunction granted by this Court on October 4, 1957, and that 
the Clerk of this Court is hereby directed to draw checks in 
favor of the respective Defendants and Daniels and Swope, their 
attorneys of record and Weston C. Overholt, Jr., their resident 
attorney of record, for the amounts heretofore deposited into 
the Registry of this Court. 


4, It is further Ordered that Paragraph 5 of the aforesaid 
Judgment of this Court is vacated, and in place thereof the fol- 
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lowing paragraph is substituted: That the compensatory pay- 
ment provisions in Order No. 2, specifically paragraphs (b) (2), 
(b) (3) and (b) (4) of Section 1002.83 of said Order No. 2, as 
amended effective August 1, 1957, insofar as such provisions re- 
quire a compensatory payment to the Producer Settlement Fund 
by a handler operating a non-pool plant on Class I-A and Class 
II milk distributed from such non-pool plant within the market- 
ing area of Order No. 2, measured by the difference between 
the Order No. 2 Class III price and the Order No. 2 Class I-A 
or Class II price, are invalid and not in accordance with law in 
that they are in conflict with the provisions of, and are incon- 
sistent with the policy expressed by Congress in, § 8c(5) (G) of 
the Agricultural Marketing Agreement Act of 1937, as amended, 
7 U.S.C. 608c(5) (G). 


UNITED STATES OF AMERICA v. YADKIN VALLEY DAIRY COOPERA- 
TIVE, INC. Decided September 8, 1962. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 
WILKESBORO DIVISION 


C-111-W-62 


OPINION 
L. RICHARDSON PREYER, District Judge 


The case is before the court on plaintiff’s motion for summary 
judgment and defendant’s motion to dismiss. We are of the 
opinion that defendant’s motion should be denied and that plain- 
tiff is entitled to its judgment. 


The action was instituted pursuant to § 608 a(6) of the Agri- 
cultural Marketing Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.). Plaintiff seeks: (a) a mandatory injunction 
commanding the defendant to comply fully with the act and all 
the provisions of Washington, D. C. Marketing Order No. 3: and 
to pay forthwith its total unpaid obligations; and, (b) a perman- 
ent injunction restraining defendant from subsequent violations 
of the order. 


1 Issued by the Secretary of Agriculture pursuant to the provisions of the act regulating the 
handling of milk in the Washington, D. C. Marketing area, and hereinafter referred to 
as the “order’’). 
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The basic facts indicate that defendant submitted a bid on the 
milk requirements of the military base at Quantico, Virginia, 
an area covered by the Washington milk marketing order. The 
bid was accepted, and defendant began performance under the 
agreement. In January, 1962, defendant was assessed for the 
Producer’s Settlement Fund a sum of $10,903.18, and $236.78 
for the Administrative Fund. In February, 1962, defendant was 
assessed $13,282.18 for the Producer’s Settlement Fund and 
$208.37 for the Administrative Fund. The government asks the 
aid of the court in commanding the defendant to pay these sums 
to the market administrator. Defendant in March assigned the 
contract to others and ceased to qualify as a milk handler under 
the act. 


It seems clear that defendant’s objections to the payment of 
these sums are not properly before this court at this time. In an 
action to enforce an obligation imposed under a milk marketing 
order, the district court lacks jurisdiction over the merits of any 
defense asserted, since the act requires the handler to assert 
such defense initially in an administrative proceeding and thus 
exhaust the available administrative remedies. In this enforce- 
ment proceeding, defendant may not contest the validity of the 
marketing order or any of the obligations imposed thereunder 
since the defendant is provided by the Agricultural Marketing 
Agreement Act, 7 U.S.C. 608¢(15) (A), (B), with an adminis- 
trative and judicial remedy to consider those issues. The sole 
issue to be determined in an enforcement action brought pursu- 
ant to section 8a(6) of the act, such as the present action, is 
whether the market administrator, who is charged with the 
administration of the marketing order, has determined that the 
defendant, by virtue of the conduct of its operations, is subject 
to the marketing order and is presently violating the provisions 
of such regulation.? The affidavit attached to the motion demon- 
strates that the market administrator has determined that the 
order applies to the defendant and that the defendant has vio- 
lated its provisions. United States v. Ruzicka, 329 U.S. 287; 
United States v. Mills Dairy Products Company, et ali 185 F. 
Supp. 709 and 187 F. Supp. 315 (D.C. Md. 1960) ; Willow Farms 
Dairy, Inc., v. Benson, 181 F. Supp. 798 (D.C. Md. 1960), aff’d 
per curiam, 4 Cir., 276 F. 2d 856 (1960). 


Defendant has already begun an action in pursuit of its ad- 
ministrative remedies under 7 U.S.C. 608¢(15) (A). A decision is 


2 Defendant admits, in its Motion to Dismiss, the necessary facts. 
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pending in that action. It is in that action that defendant may 
properly challenge the provisions of the milk order as “not in 
accordance with law,” and otherwise deal with the merits of the 
case. Only after a ruling in that forum, and the administrative 
remedies having thus been exhausted, is this court vested with 
jurisdiction under §608c(15)\(B) to hear defendant’s challenge 
that the order is not in accordance with law. 


Nor does the fact that a ruling is pending in the administra- 
tive hearing deprive this court of the power to act in the present 
case. Section 608c(15)(B) provides that “the pendency of pro- 
ceedings instituted pursuant to this subsection shall not impede, 
hinder, or delay the United States or the Secretary of Agricul- 
ture from obtaining relief pursuant to section 608a(6) of this 
Title.” 


The rationale for this statutory pattern of procedure is made 
clear in United States v. Ruzicka, supra, pp. 291-293: 


“The situation before us indicates how disruptive it 
would be to allow issues that may properly come before 
a district court in a proceeding under § 8c(15) to be 
open for independent adjudication in a suit for enforce- 
ment under § 8a(6). After a presumably careful stuly 
by those technically equipped, a program was devised 
for the dairy farmers in one of the large areas of the 
country. The success of the operation of such congres- 
sionally authorized milk control must depend on the 
efficiency of its administration. Promptness of compli- 
ance by those subject to the scheme is the presupposi- 
tion of Order No. 41. Thus, definite monthly deadlines 
are fixed by the Order for every step in the program. In 
large measure, the success of this scheme revolves 
around a ‘producer’ fund which is solvent and to which 
all contribute in accordance with a formula equitably 
determined and of uniform applicability. Failure by 
handlers to meet their obligations promptly would 
threaten the whole scheme. Even temporary defaults by 
some handlers may work unfairness to others, encour- 
age wider non-compliance, and engender those subtle 
forces of doubt and distrust which so readily dislocate 
delicate economic arrangements. To make the vitality of 
the whole arrangement depend on the contingencies and 
inevitable delays of litigation, no matter how alertly 


| 


, May 
ot in 
f the 
‘ative 
with 
lenge 


stra- 
sent 
pro- 
ede, 
icul- 
this 


lade 


U. S. v». YADKIN VALLEY DAIRY COOPERATIVE 1073 
Cite as 21 A.D. 1070 


pursued, is not a result to be attributed to Congress un- 
less support for it is much more manifest than we 
here find. That Congress avoided such hazards for its 
policy is persuasively indicated by the procedure it de- 
vised for the careful administrative and judicial consid- 
eration of a handler’s grievance. It thereby safeguarded 
individual as well as collective interests. In the case be- 
fore us, administrative proceedings were instituted be- 
fore the Secretary of Agriculture and, apparently, are 
awaiting his action. Presumably, the Secretary of Agri- 
culture will give the respondents the right to which 
Congress said they were entitled. If they are dissatisfied 
with his ruling, they may question it in a district court. 
The interests of the entire industry need not be dis- 
turbed in order to do justice to an individual case.” 


The defendant contends that the law as set out above has been 
substantially modified by the recent case of Lehigh Valley Co- 
operative Farmers, Inc. v. United States, 370 U.S. 76 (1962). 
Defendant, in fact, rests its Motion to Dismiss on this case, and 
on Willow Farms Dairy, Inc. v. Freeman, Md. District Court, 
F. Supp. June 26, 1962. Lehigh declared invalid 
a milk marketing scheme involving “non-pool” handlers who 
were required to make “compensatory” payments in lieu of shar- 
ing in a pool arrangement. The marketing arrangement struck 
down in Lehigh seems to us quite dissimilar from that involved 
in the instant case. See Lehigh Valley, supra, at 360 U.S. page 
81. Willow Farms declared a Maryland Milk Marketing Order 
unconstitutional. The fact situation in Willow Farms raised the 
question of whether the inclusion of the rural counties in the 
marketing area did not give the Baltimore City dealers, with 
their large facilities and plants, a considerable competitive ad- 
vantage over the local dairies. We lack the information to say 
whether or not the Washington area marketing order involved 
in the present case is a relevant situation. However, we think it 
sufficient to point out that the Willow Farms case involved a 
ruling on a petition filed under 608c(15(A) and not 608a(6), 
as here. Willow Farms re-emphasizes the point made above: that 
it is only after exhausting its administrative remedies that de- 
fendant can ask a district court to determine whether the rulings 
of the Secretary are valid and in accordance with law or invalid. 








3 Market pools, such as are involved in the present case, have been approved by the Supreme 
Court in United States v. Rock Royal Co-op, 307 U.S. 533. 
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Defendant’s Motion to Dismiss is denied. The Secretary’s mo- 
tion for summary judgment is granted. Counsel are requested 
to prepare an appropriate judgement order. 
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